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mitigates this effect.” 


NDER the individual income tax married 
U couples living together may file either a joint 

return or separate returns. If they file a joint 
return the family income is treated strictly as a unit. 
Sources of income and deductions are offset against each 
other as though they were claimed by the same person. 
For example, even if one partner to a marriage records 
only statutory deductions and no sources of income in 
the taxable year, these deductions may be applied 
against the gross income of the other partner. Again, 
the maximum earned income credit in a joint return, 
as in a single return, is $1,400, and not $2,800. If 
separate returns are filed the type of offsetting just 
described is of course impossible. Deductions can be 
offset only against sources of income claimed by the 
same person. Also, the earned income credit is com- 
puted on the separate incomes. The personal exemp- 
tion may, however, be split in any desired manner. 





Choice between Separate and Joint Returns 
Under the Present Law 

Filing of separate returns may result in two types 
of advantage to the taxpayer, one of minor the other 
of major importance. First, the maximum earned in- 
come credit which can be claimed by a married couple 
fling separate returns is $2,800. Ina joint return it is 
$1,400. The largest possible tax saving on this score 


_—_—— 





*Economist, Washington, D. C. 
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Treatment of Married and Single Persons 
Under the Individual Income Tax 


By GEORGE JASZI* 


“The effect of the system of personal exemptions now in 
force somewhat mitigates the practical objections against tax- 
ing moderate incomes on a joint basis. Compulsory joint 
returns taken by themselves tend to put at par families and 
individuals receiving equal total incomes. 
and moderate income classes this would result in gross over- 
taxation of families. The system of personal exemptions 
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In the middle 


is 4 per cent of $1,400 or 
$56. Tax savings of a 
similar nature, but of even 
smaller quantitative im- 
portance, may result be- 
cause all income up to 
$3,000 is considered earned 
for the purpose of computing the earned income credit. 

The second advantage of filing separate returns is 
due to the fact that this procedure allows the com- 
bined income to escape the higher brackets of surtax 
to which it would become subject were it taxed as a 
unit. Let us take a simple example. A married couple 
without dependents earning a combined income of 
$5,500 and having therefore a surtax net income of 
$4,000 would be subject to the bracket rate of 6 per 
cent on the first $2,000 of its surtax net income and 
9 per cent on the next $2,000. Its surtax liability 
would amount to $300. If, for instance, $3,000 of this 
income is earned by the husband and $2,500 by the 
wife, and they choose to file separate returns, the 
husband may claim $1,000 of the personal exemption 
and be taxed at 6 per cent on a surtax net income of 
$2,000. The wife may claim $500 of the personal ex- 
emption and be taxed also at 6 per cent on surtax net 
income of $2,000. Aggregate tax liability would be 
$240. The filing of separate returns would result in 
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tax savings of $60 or one-sixth of the aggregate sur- 
tax liability. This is the outstanding effect of the 
option to file separate returns. 

,efore we turn to a detailed discussion of it, we may 
mention the cases in which filing of joint returns will 
be advantageous to the taxpayer. 

1. If one spouse has an excess of deductions over 
gross income, filing of joint returns will diminish cur- 
rent tax liability. For persons engaged in a trade, 
business or profession, however, minimization of cur- 
rent tax liability need not be the most advantageous 
procedure. Such persons are entitled to a two-year 
net operating loss carry-over. It may be more advan- 
tageous to them to offset their current deficit against 
their own future income or against the future income 
of their spouse, although the uncertainty that attaches 
to this course will probably weigh heavily in favor of 
filing joint returns. 

2. The situation is analogous in the case of short- 
term capital gains and losses. Short-term losses are 
allowed to the extent of short-term gains only. It 
one spouse has short-term capital gains and the other 
short-term capital losses the filing of joint returns 
may be advantageous, depending on the size of these 
uins and losses relative to the other elements of in- 


© 


Qi 










Tax Saving 
(Per cent) TTTIN MMT 
50 COCEEELCTH ETT 


—j—j—_}+—_}_+_} 
—_—}_|__;_} +} 








—+—+ 
——}-+-+ 
= ae one Soe eee | 


$j} — ff — —F —+ + 
Se a | ptt 
































The Tax Magazine 
a 


The Tax Saving of the Separate Filing Option * 






Family income ($000) 


Taxpayer without dependents; earned income credit neglected. 
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come. But against this method of reducing current 
tax liability has to be set the alternative of carrying 
over the net short-term capital loss to the next year 
and setting it off against the net short-term capital 
gain of either spouse. 


Tax Savings of the Separate Filing Opinion— 
Earned Incomes 

Line A of the chart illustrates the maximum tax 
saving which may be the result of separate filing 
under the 1941 rate structure, i. e., the tax saving that 
occurs when income of husband and wife happens to 
be equal. Tax savings are expressed as a per cent of 
the tax liability that would be incurred under a regime 
of joint returns. These percentages are plotted 
against joint family income which is measured on the 
horizontal axis on a logarithmic scale. 
the curve is interesting. 


The shape o! 
It shows that the separate 
filing option is of no advantage to families receiving 
incomes up to $3,500 (strictly speaking $3,500 plus 
$400 for each dependent). Potential tax savings then 
rise sharply until they reach as much as 35 per cent 
of total tax liability for families earning incomes vi 
about $25,000. The tax value of separate filing then 
declines. At a family income of $100,000 it is only 20 
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per cent. At $250,000 it is only 10 per cent and it is 
a mere 4 per cent for an income of $5,000,000. The 
question of the form of filing is therefore one that 
most vitally affects neither the broad masses of the 
population nor the few who receive gigantic incomes, 
but the more or less well to do middle classes. This 
statement is true broadly. But the shape of the curve 
which expresses the advantage of filing separate 
returns is by no means stable. It is extremely sensi- 
tive to changes in the surtax rate schedule and in 
exemptions. This is illustrated by Line B which is 
the analogue of Line A for 1936 conditions. The gen- 
eral shape of the curve is similar, but the tax advan- 
tage starts later, rises more steeply and with peculiar 
oscillations to a higher maximum, and remains con- 
siderable for a substantially larger family income. 


Thus the outstanding consequence of separate fil- 
ing upon families earning equal incomes is that 
families in which the two spouses contribute un- 
equally towards joint family income have a higher 
tax liability than families in which the income of the 
two spouses is more nearly equal. 


Tax Savings of the Separate Filing Option— 
Unearned Incomes 

An important special example of this is the case 
of property income. It is possible to equalize the income 
of the two spouses and to reduce joint tax liability by 
the transfer of income yielding property between hus- 
band and wife. The gift tax does not offset the ad- 
vantages of this procedure. 

The moderating effect of the gift tax, on certain 
simplifying assumptions, is illustrated by Line C. 

This line is drawn as follows. It is assumed that 
the husband is the owner of property yielding, at a 
rate of 5 per cent, the family incomes plotted on the 
horizontal axis. In order to minimize tax liability 
the husband makes appropriate gifts of property to 
the wife, who initially is without income. The gift 
tax is financed by selling corresponding amounts of 
the property.t. These gifts will have two counter- 
acting results on disposable income. In the first place, 
surtax liability under the individual income tax will 
be reduced. Partly offsetting this, however, is the 
fact that total income will also be reduced owing to 
the fact that the income yielding property is diminished 
by the amount of the gift tax. The effective tax in 
this case, which is comparable to the tax depicted by 
Lines A and B, is the net diminution of disposable 
income which families suffer after they have paid the 
double toll of the gift and income taxes. This diminu- 
tion of income, divided by aggregate tax liability 


‘This involves the assumption that the rate of interest at which 
money can be borrowed in the market equals the rate of return on 
the property. If that rate were lower, it would be more profitable 
to pay the gift tax by borrowing in the market. 
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under a system of compulsory joint returns gives us 
Line C, which is analogous to Lines A and B. It 
shows that the tax saving of separate filing remains 
substantial even when account has been taken of the 
moderating effect of the gift tax.* 


Inequities of the Present System 


It is claimed * that to impose a higher tax liability 
on a family in which one of the spouses is the prin- 
cipal source of income than upon a family in which 
income is contributed by both spouses in more equal 
proportions is inequitable, because both families repre- 
sent the same ability to pay.* 

Against this it has been argued that the family hav- 
ing the same family income but deriving it mainly 
from one spouse is properly taxed more heavily, be- 
cause an allowance should be made for the services 
of the wife who in this case is free to devote her time 
to housework.® 

There is undoubtedly some justification in this 
proposition. And in the case under discussion, the 
system of separate filing does in fact make some al- 
lowance for the neglect of the value of the wife’s 
housework in the definition of income ur.der the in- 
come tax. But this compensating effect does not 
work at all income levels: The very small incomes 
for whom the matter is of greatest importance are ex- 
cluded, because the filing of separate returns to them 
does not offer an advantage to them. For incomes for 
which the effect works in the right direction, it does not 
work even roughly in the right degree: There is no 
reasonable relation between a proper allowance for 
the imputed value of the housewife’s work and the tax 
differentials that are depicted in the chart. 

The trouble lies with the imperfect definition of 
income. This imperfect definition is the cause of in- 
equities which can be eliminated only by an improve- 
ment in the definition of income. The separate filing 
option is not an adequate gadget to deal with this 
class of discrimination. In some cases it affects tax 
liability in the right direction. But the magnitude of 
the effect is so arbitrary and so little related to the tax 





2It should be noted that this illustration lacks generality, because 
it is based on the assumption that the rate of return on the prop- 
erty equals 5 per cent, and that 5 per cent is also the rate of 
interest at which money can be borrowed in the market. It also 
involves the assumption that the present level of income and gift 
tax rates is expected to be permanent. Departure from the figure of 
5 per cent would modify the numerical results. Departure from 
the assumption of identity between the rate of return on the prop- 
erty and the rate of interest on borrowed money would have the 
same effect and would, in addition, increase the complexity of the 
illustrative calculation. The same would be true in a modification 
in the assumption regarding the future tax structure. 

3 Cf. e.g., Report of the Ways and Means Committee of the House 
of Representatives on the Revenue Bill of 1941. 77th Congress, 1st 
Session, House of Representatives, Report No. 1040. 

*It has even been said that if there is to be any differentiation 
the tax liability of the second family should be larger, because the 
income being derived from two sources, greater security attaches 
to it, other things being equal. But this is a secondary argument. 

5 Cf. e.g., Carl Shoup: ‘‘Married Couples Compared with Single 
Persons under the Income Tax.’’ Bulletin of the National Tax 
Association, February, 1940, 
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liability we would obtain should we succeed in mak- 
ing an adequate direct allowance for imputed income 
that no realistic quantitative argument in favor of the 
separate filing option can be built on this basis. The 
problem of separate versus joint returns is therefore 
best discusssed on the assumption that the definition 
of income as regards inclusiveness of sources is ade- 
quate. The issue that has to be decided is the unit for 
which these sources should be added together. 

If we restrict our argument in this manner, we may 
safely conclude that there is discrimination wrought 
by the separate filing privilege between families in 
which the two spouses contribute to the same family 
income in different proportions. We need to modify 
this conclusion only for the rare cases in which the 
fact of marriage does not affect the control and use 
of the incomes of the partners to the marriage. 

The tax differential granted to families receiving in- 
vestment incomes is equally unjustifiable. A separate 
discussion of this case is not needed.® 


Available Remedies—Compulsory Joint Returns 
And per Capita Taxation 

The discriminations discussed can be removed by 
either of two methods. Families may be required to 
file joint returns and income tax may be assessed on 
joint income. This is the method of compulsory joint 
returns. Alternatively, each spouse may be taxed 
separately on one half of the joint family income.’ 
We shall call this the method of per capita taxation. 
It is important to realize that, as far as the discrimina- 
tions which we have discussed are concerned, there 
is nothing to choose between the two methods. Both 
will ensure equal treatment of families receiving equal 
incomes. Arguments that jump from an exposition 
of the inequities which we have described to the con- 
clusion that compulsory joint returns are desirable,’ 
commit a complete logical somersault. To choose 
between compulsory joint returns and per capita taxation 
we have to introduce an additional consideration, namely 


the relative taxation of married and single persons.® 


Taxpaying Ability of Single and Married Persons 


Compulsory joint returns and per capita taxation 
will result in different relative tax burdens for married 
and single persons. To decide between the two sys- 





®It should be noted, however, that in this case the filing of sepa- 
rate returns aggravates the inequity which arises from the failure 
to allow for imputed income. For in a family living exclusively on 
property income both spouses are left free to perform certain domes- 
tic tasks. Hence such families should be taxed more heavily than 
families in which the husband works. The separate filing option 
results in lower tax liability and accordingly actually operates in 
the wrong direction. 

™The question of dependents is neglected in this discussion. 

8 The discussion in the report of the House Ways and Means Com- 
mittee is a striking example of this fallacy. 

*It is interesting to note that the relative taxation of families and 


individuals is not even mentioned in the discussion of the congres- 
sional committee. 
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tems we shall have to determine which is the more 
equitable distribution of the tax burden. We aim at 
a system which will impose identical taxes on single 
individuals and married persons who are equally well 
off. Let us inquire whether the relative well being of 
families and individuals is measured better by per 
capita or joint family incomes. 

The consumption of certain types of utilities is 
clearly the function of per capita income. How much 
food and clothing a person can consume, does not 
depend on his family income but on his share of it. If all 
expenditures were of this type, a bachelor earning a 
given income would be roughly at par with married 
people without dependents who family income is not 
the same, but twice as large. The list of these “indi- 
vidual” utilities, the power of disposal over which 
depends on per capita rather than separate or joint 
income, can be expanded further. It includes, in gen- 
eral, most essential objects of common consumption. 

But consumption of certain other utilities does not 
obey this rule. The enjoyment by the husband of 
utilities inherent in a yacht, an expensive residence 
with a large retinue of domestics, or a stable of horses, 
for instance, does not curtail the enjoyment left to the 
wife, or vice versa. The same is true of a long list 
of other less extreme items falling, in general, into 
the category of high level consumption and very often 
into the category of durable goods. Provided that the 
tastes of husband and wife are similar, we may con- 
clude that with respect to these “collective” utilities a 
bachelor earning a given income is at par with married 
people receiving not twice, but the same family income. 

Saving 





an important way of disposing of in- 
should be mentioned because it is not usually 
thought of in this connection. In so far as people save 
to build up a fund which can be used in case of an 
emergency, a married couple will have to save less 
than twice the amount a single person would have to 
save in order to attain the same degree of security, 
because the chances that an emergency situation re- 
quiring the use of the fund will hit both spouses in 
the same year is considerably less than twice the 
chance that it will hit one of the spouses alone. Sav- 
ing, therefore, partakes to a certain extent of the 
nature of “collective” utilities. 





come 


It seems that there is a rough relation between 
the size of income and the proportions of it that are 
spent on “individual” and “collective” utilities. As 
income increases smaller proportions of it are used to 
buy “individual” utilities and larger proportions of it 
are devoted to the acquisition of “collective” utilities. 

There is another respect in which individuals are 
at par with married persons receiving the same family 
incomes. We refer to economic bargaining power. 
Economic bargaining has nearly always monopolistic 
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elements. Threat of economic pressure and ability to 
withstand and counter it, are determining factors of 
the final terms of the bargain. It should be empha- 
sized that income is not the most important factor in 
this bargaining power. Wealth, political and social 
influence are probably more important. But in so far 
as current income is a determining factor, it is total 
income controlled by the bargainer that is the relevant 
magnitude. Given our social organization, this is 
still, in most cases, joint family income rather than 
per Capita or separate income. 







































We have come to the conclusion that for low and 
moderate incomes a single individual earning a given 
income has about the same tax paying capacity as a 
married person receiving a family income twice as 
large, i. €., a per capita income of the same amount. 
For very large incomes, on the other hand, the tax 
paying capacity of a single individual tends to ap- 
proximate the tax paying capacity of a married person 
with an equal amount of family income. 


Choice between Compulsory Joint Returns 
And per Capita Taxation 


Ideally, therefore, a scheme would be desirable 
which taxed decreasing portions of successive brackets 
of incomes on a per capita basis and increasing pro- 
portions of successive brackets on a family basis. 
Since such a system would be intolerably complicated, 
this might lead in practice to the taxation of initial 
income brackets according to the per capita scheme, 
and of brackets of income in excess of a certain, neces- 
sarily arbitrary, level on a joint basis. 


It should be noted, however, that the effect of the 
system of personal exemptions now in force some- 
what mitigates the practical objections against taxing 
moderate incomes on a joint basis. Compulsory joint 
returns taken by themselves tend to put at par 
families and individuals receiving equal total incomes. 
In the middle and moderate income classes this would 
result in gross overtaxation of families. The system 
of personal exemptions mitigates this effect. It estab- 
lishes a tax differential between individuals and families 
receiving the same incomes. This differential is equal 
to the difference between the single and family ex- 
emption times the sum of the normal tax rate and the 
highest surtax rate to which the income is subject. 
But even so medium family incomes would seem to 
remain overtaxed as compared with individual in- 
comes. The extent of overtaxation cannot be stated 
Precisely. Our judgment will depend on the weight 
which we attach to the argument about “individual” 
and “collective” utilities which leads to the conclu- 
sion that for higher income brackets family income 
tends to become the best measure of taxable ability. The 




















MARRIED AND SINGLE PERSONS—INDIVIDUAL INCOME TAX 


greater that weight, the smaller is the objection against 
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an unmitigated scheme of compulsory joint returns. 
The smaller the importance we attach to the argu- 
ment the greater is the attraction of a straight scheme 
of universal per capita taxation. It would deal just 
as effectively with present discriminations. It would 
be simpler than the hybrid scheme which would 
be necessary to free compulsory joint returns from its 
inequities. True, very rich families as compared with 
very rich individuals might get off somewhat too 
lightly. But we have seen that the tax differential 
that is due to the form of filing ceases to be substan- 
tial for very large incomes, so that the point is of no 
great practical importance. Per capita taxation would 
also make it possible to grant with impunity the privi- 
lege of filing separate returns to couples who regard 
this as essential to their individual independence. The 
main argument against a system of per capita taxation 
is that initially, before a revision of the surtax rate 
structure, it would result in a large loss of revenue. 
A rather fundamental overhauling of surtax rates 
would be necessary, and it would be difficult to estimate 
the rate structure necessary to recoup the initial loss. 


APPENDIX 


The Treasury Proposal for Compulsory Joint Returns’ 


The Treasury proposes to tax the entire family income on 
a joint basis, and to apply against the tax so determined a 
tax credit equal to the difference in the tax on the earned 
income of the two spouses computed on a joint and on a 
separate basis. Earned income would be allowed only up to 
a certain maximum. 


This proposal reduces itself to the separate taxation of 
earned incomes (up to a certain maximum) and the joint 
taxation of unearned incomes and of earned incomes in excess 
of a certain maximum. 


1. Separate Taxation of Earned Incomes 
a. Equity among families 


The present discrimination between families in which the 
two spouses contribute to equal family incomes in propor- 
tions that are not identical would continue. For example, a 
family in which the husband is the sole earner would be 
overtaxed as compared with a family in which husband and 
wife contribute equally to family incomes. 

For the present discrimination in favor of families receiving 
unearned income there would be substituted a discrimination 
against such families. For example, under the present system 
a family receiving unearned income can improve its tax 
position by intra-family gifts. It is favored as compared 
with a family in which the husband is the sole earner of an 
equal amount of earned family income. Under the suggested 
scheme families receiving unearned income would be dis- 
criminated against as compared with families living on an 
equal amount of earned income contributed by both spouses. 


b. Equity between families and individuals 


As regards the relative treatment of families and individuals, 
the suggested scheme would not be an improvement over the 
haphazard working of the present system. The relative taxa- 
tion of individuals and families would continue to depend on 
whether the families were receiving earned or unearned in- 
come, and on the proportions in which the two spouses 
contributed. [Turn to page 308] 





1 Submitted to the Ways and Means Committee of the House of 
Representatives, March 3, 1942. 





A Temporary Turnover Tax Plan 


By PAUL HAENSEL* 


O REAL anti-inflationary effect is achieved 
unless taxation is universally applied to the 
whole population. Under war conditions the 

most important consideration is some reduction in 

the purchasing capacity of the whole people. 

In the United States a population of about 100,000,000 
depend on a family income of $2,500 or less per 
annum. There is no possibility of properly reaching 
this mass of population by means of a direct tax. 
The new Treasury Revenue Bill of 1942 only slightly 
reaches the population below the $2,500 level. At the 
same time it is essential to shorten the lag between 
the time when income is received and the time when 
the Treasury collects its tax. Or, to be more accurate, 
it is necessary to combine the tax payment, as far as 
possible, with any expenditure of every citizen. This 
can be done by some kind of a sales tax only. 

\s pointed out in my previous studies,’ technically 
it would be a great mistake to introduce one partial 
form of a sales tax, for instance, a manufacturers’ 
sales tax or a retailers’ sales tax only. The rate of 
tax would necessarily be too high and the temptation 
of evasion too great. Only by taxing all turnover of 
the nation in the form of a uniform pyramided sales 
tax can we achieve a universal tax according to each 
person’s expenditures: in the lower income brackets 
the tax would be paid a few cents a day, in the some- 
what higher brackets—a dime or so each day, a 
quarter in the next income bracket and a dollar and 
more each day in the upper brackets. Since this tax 
would be added to the regular highly progressive in- 
come tax and in addition to the excise taxes, the whole 
tax structure would be a universal and a fair one at 
the same time.’ 

This sales tax must affect all business turnover: 
extractive, manufacturing, wholesale and retail. It 
should be levied primarily as a war tax and therefore 
we could call it TTT or the Temporary Turnover Tax. 

The law of TTT is comparatively simple to draft 
and comparatively simple to administer. The Ger- 
man law on TTT contains only 19 paragraphs and the 
French law only 23 paragraphs. In the United 
States the sales tax is levied mostly as a state re- 





* Professor 
Illinois 

1See Taxes, February, 1942, p. 82, and, in greater detail, my 
study: The Place of Illinois in a Rational Scheme of Tax Reform. 
Evanston, Ill., Chandler’s Bookstore, 1941, p. 19-21. 

? A most substantial compensation for the lower brackets would 
be the freezing of house rents all over the nation. 


of Economics, Northwestern University, Evanston. 
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Dr. 
that only by a simple 
and elementary form of 


Haensel believes 


turnover tax is there a 
possibility of collecting 
a large amount of fed- 
eral revenue without 
any great hardship for 
anyone and with a 
minimum of technical 
difficulties of collection. 








tailers’ tax (which makes it much more complicated 
than a general TT), but the Illinois Retailers’ Occu- 
pation Tax Act of June 28, 1933 (with amendments 
up to June 30, 1941) contains only 14 sections with a 
large number of subsections, however. 


I shall attempt to draft only a mere general ske/eion 
of TTT as I would like to see it adopted by Congress 
in the nearest future. 


Proposed Act 

Section 1. “Sale”? means any transfer of the owner- 
ship of, or title to, personal (and real‘) property to 
the purchaser for use, or consumption, or resale, or 
manufacture for a valuable consideration. Transac- 
tions whereby the possession of the property is trans- 
ferred but the seller retains the title as security for 
payment of the selling price shall be deemed to be 
sales. Receipts for services (needs further qualifica- 





3 The German law was codified, after about 15 years of experié nce 
on October 16, 1934 (Reichsgesetzblatt I, S. 942) and new regulations 
were issued on December 23, 1938 (R. G. Bl. I, S. 1935) containing 
only 82 paragraphs. Cf. also my article in The Tax Magazine 
December, 1935, ‘‘The German Tax Reform of 1934-35"’, p. 709. The 
French law was codified on December 28, 1926 (J. O. 4 Jan ler, 
1927). A new, much more complicated Turnover Tax, app!yins 
various rates (chiefly 6 per cent on sales and 2 per cent on trans 
actions) was codified in France by a decree of April 29, 1937 (J. O., 
30 avril & 2 mai 1937) containing 63 paragraphs. 

‘The French law includes transactions of real estate dealers 
(see Shoup, The Sales Tax in France, 1930, p. 258, although at 
would be more advisable to have a special (and considerably higher) 
transfer tax on real estate sales. 
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tion) are considered to be sales. Transactions made 
by middlemen, on commission, etc. (needs further 
qualification 5) are sales. The withdrawal of mer- 
chandise from an enterprise for use, consumption or 
manufacture (not simply for distribution) into an- 
other enterprise,—even if it belongs to the same 
owner—constitutes sales.® 


“Selling price” or “the amount of sale” means the 
consideration for a sale valued in money whether re- 
ceived in money or otherwise, including cash, credits, 
services and property of every kind or nature and 
shall be determined, without any deduction on account 
of cost of the property sold, the cost of materials used 
or service cost or any other expense whatsoever. 


“Gross receipts” from the sales means the total sell- 
ing price or the amount of such sales. In the case of 
charge, instalment and times sales, the amount thereof 
shall be included only as, and when, payments are 
received by the seller. 

“Turnover” is the total amount of gross receipts or 
of sales effected by any person. 

“Person” means any natural individual, firm, part- 
nership, association, joint stock company, joint ad- 
venture, public or private corporation, or a receiver, 
executor, trustee, conservator or other representative 
appointed by order of any court. 


Taxable quarter means a quarter of the calendar 
year upon the basis of which the taxable turnover is 
computed (perhaps a different return period is ad- 
visable for farmers; cf. Sec. 5a). 


The isolated or occasional sale of tangible or in- 
tangible personal property by a person who does not 
hold himself out as engaging in the business of sell- 
ing such property does not constitute the sale in the 
sense of this act (including the occasional sale of 
stock, bonds etc.) 


Exchange of goods in kind means a separate sale 


for each party (including provision for traded-in 
articles). s 


Provision for imported goods, which are taxable on 
general lines, and exclusion of goods sold abroad. 


Provision for railroads, bus lines, express com- 
panies, ete. 


Provision for forced sales. 

Provision for banks, trust companies, building and 
loan associations, brokers, finance companies, dealers 
in commercial paper, insurance, lending money or 


* This is a difficult point and a loophole is always possible. Income 
‘ax returns may be helpful in discovering evasions. The wording 
of the Indiana gross income tax and its regulations may be helpful 
'n the more detailed elaboration of the TTT Act. See also the 
German Regulation of December 23, 1938, Sec. 3, and the Czecho- 
Slovakian law See. 1 § 3 (Bull. & Stat., vol. ii3, p. 347, 1933). 

* Compare also the Belgian law on the “taze de transmission” (sur 
le chiffre @affaires) Sec. 2 (Code of April 4, 1934, reprinted in 
Bull. de Stat. et Lég. Comparée, vol. 115, p. 984, 1934). 
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credit: only their gross earnings are deemed to be 
taxable turnover in the sense of this act. 


Provision for sales of real estate. 


Provision for the taxation of services (cleaners, 
dyers, barbers, etc.), advertising and broadcasting. 


Section 2. There shall be levied, collected and paid 
for each taxable quarter upon the turnover effected 
by any person residing or doing business in the 


United States an excise tax of one per cent beginning 
_» « 


Section 3. The rate of tax indicated in Sec. 2 shall 
be one and a quarter of one percent for a turnover 
effected by any person above $100,000 but not above 
$500,000 and one and a half of one per cent for turn- 
over above $500,000 within one taxable quarter.’ 


Section 4. Beginning October 1, 1942 the rates 
indicated in Secs. 2 and 3 shall be doubled. 


Section 5. Exemptions: Exempt from the tax 
imposed in Sec. 2 are the following kinds of turnover: 


(a) of individual farmers on the amount of turnover with 
their own produce as far as their total turnover does not 
surpass $500 (?) in any one taxable quarter. Any amount of 
turnover above $500 per quarter is taxable. Similarly with 
the supply of forest products. The value of own agricul- 
tural products consumed by members of farmer’s family and 
his employees is not taxable to the amount not over $500 
per quarter. 

(b) of newspaper stands with reference to selling at retail 
newspapers and magazines of not over 25 cents per copy 


and eventually taxable for a total turnover of over $ 
per quarter only; 


(c) rentals paid for real estate etc. (special provision for 
hotels, rooming houses, etc.) 

(d) postal services of the U. S. Post Office and other sales 
by the U. S. Government; operations in gold bullion. 


(e) sales of charitable etc. institutions with restrictions 
as per Indiana Gross Income Tax, 1937, (Regulations 3300 ff) 
and the Illinois Retailers’ Occupation Tax Act etc. and the 
Federal Income Tax. Probably schools operating dining 
rooms or cafeterias and student fraternities and sororities 
should be exempt (at any rate up to a certain amount for 
served member) since usually the consumed food is acquired 
from retailers who paid the tax. Provision for hospitals, 
infirmaries and sanitaria. 

(f) services etc. of states, their administrative subdivisions, 
penal institutions, institutions for the blind. 


(g) amounts received as loans, collateral, surety-bonds, or 
for mere transmission, bank deposits and withdrawals, etc. 

(h) services rendered by teachers, artists, writers, lawyers, 
doctors, etc., so far as medicine, drugs, eyeglasses, etc. sold 
by them to their clients as part of their service does not 
exceed $ per quarter. 


(i) items excluded from gross income as in the Income 
Tax Law (Sec. 22). 


Section 6. It is strictly forbidden to charge the tax 
imposed under Sec. 2 as a separate item or to bill it 





7 This takes sufficient care of advantages which otherwise would 
devolve to so-called integrated industries, in addition to the provi- 


sion in Art. 4 of Sec. 1 above (withdrawal of merchandise to another 
enterprise). 
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separately or to declare it as an item included into the 
sales price, or excluded from it or to deduct it from 
the stipulated amount,’ under the penalty of not more 
than $20 for each such offense. Any arrangements, 
contracts or agreements to the contrary shall be null 
and void. An exception is permitted in the following 
cases: 

(a) in contracts with the U. S. government, the states and 
their subdivisions.’ 

(b) in fulfilling bona fide contracts concluded before the 
enactment of this Act. 

Section 7. The cost of delivery and insurance of 
goods delivered by a person liable to the TTT may be 
deducted from the taxable turnover (the sales price 
charged to the customer) provided the service of de- 
livery and insurance does not constitute a part of the 
seller’s business. 


Section 8. Amounts received for sales which are 
cancelled when the goods and the price paid are 
mutually returned, may be deducted from the taxable 


turnover. 


Section 9. Deductible are: Amounts received by 
shipping agents etc. from their clients for the payment 
of custom taxes and fees; amounts received by agents 
for the payment of taxes and fees etc. 


Section 10. Every person whose turnover is tax- 
able according to this Act shall obtain the proper 
forms prescribed by the Secretary of the Treasury 
and upon filling them out as prescribed shall pay the 
tax within fifteen days after the close of every taxable 
quarter for which the return is made. (Separate forms 
for individuals, partnerships, corporations, insurance 
companies, banks etc.). An extension of time for 
filing the return may be granted by the collector pro- 
vided that an instalment payment of not less than 90 
per cent of the would be tax is made, the deficiency to 
be charged at one half of one per cent interest for 
each fifteen days or fraction. 


Section 11. An annual registration license fee for 
every trade, industrial etc., establishment may be pre- 
scribed. The fee may be $3 per annum for establish- 
ments with a “planned” (expected) by the owner tax- 
able turnover of not over $500 per taxable quarter; 
$5 for planned turnover over $500 but not over $2000 
per quarter, $10 fee for planned turnover over $2000 
but not over $10,000 for quarter; $20 fee for 10,000 to 
50,000, and a $25 fee for turnover over $50,000 per 
quarter. The amount of fee may be deducted at the 





8 See the similar provision in Sec. 19 of the German law of October 
16, 1934. 

® This will take care of the tax which may hit government con- 
tracts. Contrary to the usual conception, government contracts 
should be taxed also, since it will simplify the work of the tax col- 
lectors and prevent the possibility of dual market prices: for 
deliveries to the government and for the open market, thus simpli- 
fying the task of the Office of Price Administration. 
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end of a taxable year from the total tax due. Should 
the actual turnover surpass the indicated limits, a 
penalty double the amount of underpaid fee must be 
paid not later than fifteen days after the last taxable 
quarter. These rates may be increased in the lower 
brackets with the provision that any trade or indus- 
trial establishment with a taxable turnover below $2000 
(or $3000) per taxable quarter may voluntarily pay 
the increased (lump sum) fee (as per table below) 
without the obligation of filing a return unless 
specially required by the tax collector. This would 
permit an application of the French system of forfait 
(lump sum payment) for the lower brackets. Cf. 
Shoup, o.c., p. 73 et passim. 


Instead of a possible 
regular 1% and 2% eg 
Lump Sum Fee Actual tax 
(annual, Median actual to be paid 
Planned turnover payable turnover per in 4 
(per quarter) in advance) quarter installments 
up to $ 300..... .. $ 10 $ 200 $ 14 
=e Sick 400 28 
“<< Fee. ....... @ 800 56 
a |. ae 80 1,500 135 
eS SOO. .csccss DW 2,500 175 
Beginning ......... .. 1943 (in the second year) the lump 


sum fees are increased 20 per cent (as a consequence of the 
increase of TTT rate from 1 to 2 per cent for a full year). 
The lump sum fees should be low to encourage their “auto- 
matic” widespread application. 

Section 12. ff. The usual provisions for rules, 
regulations, penalties, keeping of books, time of pay- 
ment, inspection, assessment and collection of defi- 
ciencies, penalties for disclosing information, etc. 


Section 20. The Secretary of the Treasury may 
arrange with the respective state authorities where a 
sales tax or a gross income tax is collected for co- 
ordinated assessment and collection procedure on the 
basis of definite compensation or on the basis of shar- 
ing in the proceeds from TTT but not more than 5 


per cent of the amounts collected within the respective 
state. 


Only in this simple and elementary form of a TTT 
is there any possibility of coflecting a large amount 
of revenue (probably $4,000,000,000 per annum at 2 
2 per cent rate) without any great hardship for any- 
one and with a minimum of technical difficulties of 
collection. 

With every increase of prices the yield from the TTT 
will rise automatically which is a considerable advan- 
tage to the Treasury over the collection of an income 
tax or of almost any other tax (particularly fixed ex- 
cise taxes). This feature alone makes the introduction 
of a sales tax in a war economy indispensable and the 
TTT form of it is the most appropriate one since it 
taxes all prices alike: wholesale, retail, etc. Therefore, 
under no circumstances should we try to introduce 
some complicated forms of sales tax, for instance, 4 
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retailers’ or a manufacturers’, or a wholesalers’ tax 
alone or a combination of them, but only the TTT 
kind as was generally done in Europe. 


Complicated forms of the sales tax may be fatal 
for an inexperienced staff of collectors. Under the 
proposed simplified TTT system however the ulti- 
mate verification of turnover will not present any 
serious difficulties because the usual income tax re- 
turns contain data concerning gross receipts (turn- 
over) of every individual enterprise, partnership, etc. 


In this plain form the TTT collection will be 
greatly simplified since there are four very important 
safeguards for it, namely: 

(1) The tax inspectors can inspect the books of 
various trade and industrial establishments only at 
random: they can take note of definite transactions on 
a definite day and compare them with the entries in 
the books of the respective clients—manufacturers’ 
invoices, the wholesalers’ entries and invoices and re- 
tailers’ payments ; 

(2) a collusion between the mutual clients is not 
very likely because a low (fraudulent) entry in the 
amount paid for a consignment will ultimately result 
ina greater amount of income, i. e. larger income tax; 


(3) the rate of tax is so low (1 per cent from turn- 
over in the first quarter and only 2 per cent later) that 
the temptation to evade will be small; this advantage 
of TTT is seldom given sufficient weight by those who 
prefer a retailers’ or a manufacturers’ sales tax. 


Considering the insufficiently prepared staff of col- 
lectors I recommend to begin with a 1 per cent rate. 
There is no need or even possibility of applying differ- 
ent rates (for wholesale etc. trade) or of introducing 
cumulative rates for some trades (as in Austria and 
France at a later date) since the technical difficulties 
of collection and legislative complications are so great 
that it cannot be done under the present war condi- 
tions with an inexperienced staff of collectors.’° 





” This is the reason why I so deeply deplore the fact that a fed- 
eral pyramided sales tax (TT) was not introduced a year ago, as 
was strongly recommended in my article: ‘‘War Taxation’’ in 
Tares, February, 1941. 


Admission Tax Regulations Amended 

Section 101.5 of Regulations 43 (1941), relating to 
the tax liability in the case of free and reduced admis- 
sions, has been amended by a new paragraph pro- 
viding that where persons in a certain group or class 
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(4) The taxpayers cannot have any difficulty of 
computing the total of their turnover, since this is the 
simplest of all accounting methods, and the income tax 
procedure contains already this necessary information 
helping additional controlling. 


The TTT in its cumulative shifting process (pyra- 
miding) will be a comparatively very small item in 
the increased cost to ultimate consumers. All talk 
that pyramiding is liable to accumulate large succes- 
sive links in the ultimate tax rate is not borne out by 
any practical experience '' nor by any logical theoretical 
reasoning . . . There might be a slight tendency to 
eliminate superfluous middlemen, and this would be 
a very beneficial effect under War conditions. 


Simplicity in taxation also has great advantages, 
and it is ridiculous for anyone who has had practical 
experience to argue that lowering exemptions in the 
income tax is much superior to a simplified sales tax 
(like TTT) at a low rate and the TTT collection will 
cost the Treasury much less than the proposed with- 
holding procedure in the income tax. No exemptions 
for any kind of commodities (food etc.)!? should be 
permitted or else it would frustrate all our attempts 
for introducing a technically sufficiently perfect sys- 
tem of collection at a low cost for the Treasury and 
without undue unfairness for the taxpayers: we 
should not take the TTT isolated, since all incomes, 
above $750 and $1500 (for married couples) are pay- 
ing a comparatively high income tax in addition, and 
large families enjoy the privilege of a considerable 
reduction in the income tax. 


Never judge a tax isolated from the rest of the whole 
tax system! 


11 See the information supplied by Mr. M. Rothschild in the New 
York Times, January 4, 1942, and reprinted in the Committee on 
Ways and Means Hearings, Revenue Revision of 1942, p. 113. 

12 See also my contentions in Taxes, February, 1942, p. 83. In gen- 
eral, many food products will be in a privileged position since they 
usually pass fewer stages from producer to consumer than many 
manufactured goods. On the other hand, textiles and shoes would 
generally bear a somewhat higher rate because of usually greater 
number of middlemen. 


are admitted at a price less than the established price 
of admission to the public generally, or where women 
are admitted free or at reduced rates to dances, etc., 
they are liable for tax based on the established price 
of admission to other persons. 


SN 
























































































































































































































































































State Taxation of 
National Defense Activities 


By ERNEST M. BRANNON** 


T THE outset, let me assure you that I will not 
attempt a scholarly discussion of legal princ- 
iples. Assistant Attorney General Samuel O. 
Clark, Jr., in his address to the Municipal Law Section 
at Indianapolis fully covered this phase of the subject. 
I shall merely point out briefly some of the recent 
changes in the law respecting intergovernmental im- 
munity and describe the resulting problems that have 
been forced upon the War Department and particu- 
larly upon the Judge Advocate General’s Department 
and the supply branches. 

I first came to duty in the Office of the Judge Ad- 
vocate General in Washington during 1931. At that 
time the immunity of the Federal Government, its 
agencies and instrumentalities, and the income of its 
officers from state taxation was firmly established by 
some far-reaching decisions of the Supreme Court. 
Accordingly, few questions involving state taxation 
were presented to the War Department in those days. 
This condition continued until about 1936. Since that 
time, however, there has been a marked trend, both 
legislative and judicial, toward the narrowing of the 
scope of intergovernmental immunity. This has been 
manifested in two rather distinct fields. The first 
concerns the immunity of federal instrumentalities 
and employees and of areas over which the United 
States exercises exclusive jurisdiction; the second, 
government purchases and government contractors. 
For convenience I shall discuss the development of 
each of these separately. 


Morale 


Because of the peculiar conditions of military 
service and the isolated location of many Army posts, 
the War Department has a special responsibility for 
the recreation, contentment and well being of military 
personnel. These may be considered together under 
the term “morale.” In order to meet this responsi- 
bility, a number of agencies have been created. On 
almost every post there is an officers’ club and an en- 
listed men’s service club, both organized under War 
Department regulations and subject to the control of 
the post commander. The Army Motion Picture 
Service operates the largest chain of motion picture 





* Address before the Tax Clinic, Section of Taxation, American 
Bar Association, Washington, D. C., February 14, 1942. 


** Lieutenant Colonel, Judge Advocate General’s Department. 


theatres in the country in point of numbers. | The re- 
ceipts may not be the largest because the admission 
charge for soldiers is only fourteen cents. The most 


important of these agencies, however, are the Army 
post exchanges. 


Post Exchanges 

There has always been a necessity to provide a 
place where troops could make small purchases for 
their convenience or necessity. The first Articles of 
War enacted by the Continental Congress provided 
for suttlers. They were private traders who usually 
accompanied the troops with a cart or wagon, al- 
though they sometimes occupied a building and 
opened a canteen. Suttlers continued until abolished 
by an act of Congress about 1866 which provided for 
post traders. The latter were designed to meet the 
situation in the West of that day by providing a place 
at Army posts where settlers as well as soldiers could 
trade. The need for post traders ended with the 
growth of civilian communities and they were abolished 
about 1885. Officers and soldiers then organized co- 
operative canteens, but these proved unsatisfactory 
because of frequent shifts in personnel. 

About 1890 the War Department by general orders 
established post exchanges. These exchanges were 
designed to meet the need for post stores and were 
so organized that the profits would be used for the 
welfare and recreation of the enlisted men of the 
garrison. 

In McCulloch v. Maryland ' the Supreme Court held 
that the instrumentalities selected by the Federal 
Government to carry out its constitutional functions 
were entitled to the same exemption from taxation as 
the government itself. In the early case of Dugan v. 
United States? the Court of Claims held that post ex- 
changes were government instrumentalities and, 
therefore, exempt from federal taxation. This con- 
cept of post exchanges has been consistently followed 
by the Army and Navy and has been accepted by 
the President, the Attorney General, and other Fed- 
eral Departments. The Bureau of Internal Revenue 
has made similar rulings with respect to officers’ and 
enlisted men’s clubs. 





14 Wheat. (U. S.) 316. 
2 34 Ct. Cls. 458. 
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Federal Areas 

For a long time the states had little occasion to 
question the status of these activities. As you know, 
the clause of the Constitution which provided for the 
District of Columbia also provided that the United 
States should have like jurisdiction over lands pur- 
chased with the consent of the state legislature for 
the erection of forts, arsenals, dock yards and other 
needful buildings. I will term such lands federal 
areas. In Fort Leavenworth Railroad Company v. 
Lowe,* Surplus Trading Company v. Cook * and Stand- 
ard Oil Company v. California,> the Supreme Court 
held that property or transactions on federal areas 
were exempt from state taxation. Thus most of the 
Army’s activities were removed in a physical sense 
from the taxing power of the states. 


Gasoline Sales 

One of the first steps in breaking down the wall of 
intergovernmental immunity was an attempt to limit 
the effect of these jurisdictional islands. Section 10 
of the Hayden-Cartwright Act of 1936 provided that 
state gasoline sales taxes should be collected on gaso- 
line sold by post exchanges and commissaries and 
paid over once a month by the post commander. This 
act raised a number of difficult questions such as 
whether the gasoline tax laws of certain states con- 
tained specific exemptions and whether particular 
taxes were “sales” taxes within the meaning of the 
act. The Minnesota Gasoline Tax Act, for example, 
places a tax on the consumer for the use of the roads. 
The War Department on the advice of the Depart- 
ment of Justice refused to concede that this tax was 
covered by the Hayden-Cartwright Act. Pending a 
final court decision, the tax was collected and im- 
pounded. After three years the state brought suit 
against the post commander for the money impounded, 
which then amounted to $40,000. The state lost in 
the lower court, and the decision of the Circuit Court 
of Appeals has not yet been announced.®* 


CCC Camp Exchanges 

When the Civilian Conservation Corps was organ- 
ized, camp exchanges, patterned after Army post ex- 
changes, were authorized by statute and were set up 
inmost camps. These exchanges were usually located 
on lands within the taxing jurisdiction of the states. 
Accordingly, a number of states attempted to tax 
these exchanges. After some controversy, a suit was 
brought in South Carolina where a three-judge fed- 
eral court held that the Civilian Conservation Corps 
camp exchanges were government instrumentalities 


lenin 


"114 WS 59s. 
*281 U. S. 647. 
*291 U. S. 242. 


*8 Minnesota v. Ristine, 36 F. Supp. 3. (But see Minnesota v. 


Keeley, CCA-8, March 30, 1942, where on appeal the decision was 
reversed. Ed.) 
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and restrained the state commission from taxing 
them. No appeal was taken and most states accepted 
the decision. Two cases are now pending before the 
state courts in Pennsylvania. I think we will be able 
to work out an agreement under which the state will 
concede that sales to enrollees are not taxable and 
the government will not claim an exemption on sales to 
outsiders which sales are not authorized by regulations. 


Officers’ Clubs 

The Social Security Act amendments of 1939 pro- 
vided that only such instrumentalities should be ex- 
empt from the act as are wholly owned by the United 
States. This was intended primarily to bring national 
banks within the scope of the act but it raised some 
difficult problems for us. The War Department had 
to concede that officers’ clubs are not wholly owned 
but it took the position that post exchanges were. 
I do not believe that there is any real objection to the 
extension by Congress of federal old-age insurance to 
post exchange employees, but the same is not true of 
state unemployment coverage. The right to tax im- 
plies the right to prescribe and inspect records. The 
exercise of this right by the states is hardly com- 
patible with the measure of control the Army feels it 
must exercise over its agencies. This may be regarded 
as an open question. 


Officers and Employees—Income Taxability 

The Public Salary Tax of 1939 permits the states to 
tax the income of federal officers and employees. The 
determination of when their taxes apply is primarily 
a matter for the states. However, a number of ques- 
tions have come to the War Department where the 
action of the states seemed arbitrary. Due to differ- 
ences in the basis of taxation with respect to domicile 
and residence, many officers have to pay two state 
income taxes and in occasional instances three. This 
is a pretty harsh result especially in view of the rates 
we may expect in the future. 

The authority of the states under the Public Salary 
Tax Act did not extend to income received on federal 
areas. However, this exception did not last long. 
On October 11, 1940, Congress passed the so-called 
3uck Amendment. In substance, this act authorizes 
the states to apply their sales, use and income taxes 
on federal areas to the same extent as in other parts 
of the state. Following the passage of the Buck 
Amendment several states started a concerted drive 
to tax Army post exchanges. For awhile, there was 
threat of serious interference with essential activities. 
A suit was instituted in the United States District 
Court for the Eastern District of South Carolina to 
test the right of that state to tax post exchanges. 
Other states tacitly deferred action pending the out- 

















































































































































































































































































































270 





come of this case. The trial court restrained the col- 
lection of the state luxury tax and this decision was 
affirmed by the Fourth Circuit Court of Appeals. In 
order that the status of post exchanges might be 
finally settled by the Supreme Court, the Department 
of Justice did not oppose the petition for certiorari. 
Nevertheless, the petition was denied on November 
17, 1941. Since that time the situation has been fairly 
quiet but the question cannot be considered closed.°” 


State Tax on Purchasers and Contractors 


So much for the instrumentality question. When 
we come to the other phase of the development, viz., 
state taxes on government purchases and contractors, 
you will notice one significant difference. The changes 
I have described so far resulted from «acts of Con- 
gress. The other changes followed decisions of the 
Supreme Court. 

I may say right here that, as I understand law, 
there has been no change in the basic principle that 
one sovereignty cannot tax the other. The change 
has come in the test as to which taxes of the one are 
in reality imposed on the other. 

About 1928 the State of Mississippi attempted to 
apply its motor fuel tax on sales of gasoline made to 
the United States. The tax was imposed on the seller 
for the privilege of doing business in the state but 
was measured by the number of gallons sold. In Pan- 
handle Oil Company v. Knox,® the Supreme Court held 
that to impose a tax measured by the number of 
gallons sold to the United States was in effect to tax 
the sale and thus impose an unconstitutional burden 
on the Federal Government. There was a strong dis- 
sent but the same result was reached in the Graves’ 
and /ndian Motocycle ® cases. 


For some years following the Panhandle Oil case 
there was little doubt as to the immunity of govern- 
ment purchases. The same was true of the income 
received by government contractors. The case which 
marked a new departure in this field was James v. 
Dravo Contracting Company.® 

In the Dravo case, the defendant, a Pennsylvania 
corporation, had a contract with the Corps of En- 
gineers for river improvement work in West Virginia. 
The Supreme Court held that the contractor was 
liable for payment of the West Virginia gross income 
tax on the amount received from the United States. 
While this case definitely settled the matter of the 
contractor’s income, it left the question of govern- 
ment purchases in a most uncertain state. The court 
did not expressly overrule the Panhandle case but 





5> United States v. Query, 21 F. Supp. 784; 37 F. Supp. 972. 
© 277 U. S.. 218. 

™ Graves v. Texas Company, 298 U. S. 393. 

8 Indian Motocycle Co. v. U. 8., 283 U. S. 570. 

® 302 U.S. 134. 
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said that case must be limited to its particular facts, 
Mr. Justice Roberts, in his dissenting opinion, said 
that the effect of the decision was to overrule the 
Panhandle case. 

Shortly thereafter in the Western Lithograph case ” 
the Supreme Court of California held that the state 
sales tax was applicable to purchases made by the 
United States. The Attorney General of the United 
States would not join in a request that the United 
States Supreme Court review the decision in the 
Western Lithograph case nor would he initiate litiga- 
tion questioning the soundness of the conclusion 
reached by the Supreme Court of California even 
when a department of the Federal Government itself 
was affected. The Comptroller General would not 
approve vouchers which included the tax. Procure- 
ment officers found themselves in an awkward posi- 
tion but dealers in California were in a worse one. 
They were faced with the necessity of absorbing the 
tax or seeing much of their business with the Govern- 
ment go to other states. While the state might impose 
its sales tax on vendors in the state, it could not apply 
its complementary use tax on goods purchased out- 
side the state by the United States. In 1939 the 
California legislature passed an act expressly exempt- 
ing sales to the Federal Government. 

North Dakota attempted to impose its motor fuel 
sales tax on sales of gasoline to the United States, 
based on a decision of the state supreme court in 
Federal Land Bank of St. Paul v. De Rocheford.* The 
Comptroller General would not concede that this tax 
was valid but he did recognize that the government 
could not force dealers to sell without including the 
tax. Accordingly, he gave instructions that when 
it was necessary to purchase gasoline in North Dakota 
the tax could be paid. However, the usual tax exemp- 
tion certificates were to be executed and submitted to 
his office. The amount of the tax would be charged 
as an off-set against any money that might be due 
the state from the Federal Government. 

The authorities in Illinois decided that their re- 
tailers’ occupational tax was applicable to sales to 
the United States. This is a tax imposed on the re- 
tailer and measured by gross sales. The Comptroller 
General decided this tax was good. The Army would 
not accept this view but since the General Account- 
ing Officer would not offset the tax about all we 
could do was to make purchases on federal areas or 
buy outside the state. 


Cost-plus-a-fixed-fee Contracts 


This was the situation in 1940 when the national 
emergency became acute and the War Department 





1 Western Lithograph Co. v. State Board of Equalization, 78 Pac. 


(2d) 738. 
11 287 N. W. 522. 
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started the widespread use of cost-plus-a-fixed-fee 
contracts. As the name implies, these contracts pro- 
vided that the government would pay the cost of 
the work plus a predetermined fee. One of the items 
of cost set forth in the contract was “applicable” 
state and local taxes. Almost immediately there arose 
a question as to what state taxes were applicable. 


A number of states by administrative rulings or 
regulations held that fixed-fee contractors were im- 
mune from state taxation except ad valorem taxes on 
equipment, income taxes on profits and similiar mea- 
sures. Another group was neutral and, while not 
ruling specifically on the question, took no steps to 
impose their taxes. A small group of some six or 
seven states held that their taxes were applicable 
and demanded payment. 

Generally the issue involved sales and use taxes 
on materials purchased by the contractor, gasoline 
taxes and gross income taxes measured by the amount 
paid to the contractor as reimbursement. The War 
Department took the position that these taxes were 
not applicable and directed its contractors not to pay. 
The issue finally became so acute in several states 
as to threaten the orderly prosecution of essential 
defense projects. Several remedies were considered. 
One of these was to have the government purchase 
materials and make direct payments to laborers. 
Arrangements were made to purchase some items 
such as gasoline which could be contracted for in 
large quantities. However, the contractor’s fee was 
supposed to cover these services and the Army simply 
did not have the facilities to take over these functions. 


Two other courses were open. One of these was 
resort to Congress for legislative relief. The other 
was resort to the courts. In the Dravo case, supra, 
the court intimated that the Congress might immu- 
nize government contractors where state taxation 
would interfere with the United States in the carrying 
out of their constitutional functions. However, the 
decision was made to litigate the question. Alabama 
was chosen as the forum for the test because the 
taxing statutes there permitted the forming of a clean- 
cut issue and the procedure would facilitate a quick 
decision. Two actions were brought. Curry, Commis- 
sioner of Revenue v. Dunn Construction Company ™ 
involved the application of the state use tax to ma- 
terials purchased by a fixed-fee contractor in another 
state and imported into Alabama. Alabama v. King 
and Boozer 8 involved the application of the sales tax 
to materials purchased in Alabama. 


The lower court sustained the validity of both taxes 
but these decisions were reversed by the state su- 
preme court. The Supreme Court of the United States 


2 62 Sup. Ct. 48. 
362 Sup. Ct. 43. 
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granted writs of certiorari and on November 10, 1941, 
reversed both cases. The court held in effect that 
fixed-fee contractors were not agents of the govern- 
ment and therefore did not share the government’s 
immunity from state taxation. As a result of these 
decisions, the applicability of each state tax to fixed- 
fee contractors is a question requiring the interpreta- 
tion of the particular state statute. 

Most of you are, of course, familiar with the num- 
ber and diversity of state taxing statutes. Accord- 
ingly, you can readily understand the position in 
which the War Department found itself following 
the action of the Supreme Court. Only a small group 
of officers and civilian attorneys had been actively 
engaged on this work. We were faced with the ne- 
cessity of issuing instructions as to the procedure to 
be adopted to meet current problems and of settling 
claims for a good many millions of dollars in back 
taxes. A special section was set up in the Judge 
Advocate General’s Office and additional officers as- 
signed. Starting with the more critical areas we are 
now engaged in making an analysis of the taxing 
statutes of every state. As each analysis is completed, 
two directives are prepared for that state, one cover- 
ing future taxes, the other, the settlement of back 
taxes. 


Legal Incidence Theory 


The Supreme Court apparently has adopted the 
legal incidence theory in the application of state taxes 
to government purchases and contractors. That is to 
say, a state tax is valid if the legal incidence of the 
tax falls on a vendor or contractor even though the 
economic burden of the tax is on the government. 
Recently two states have been considering making 
their gasoline taxes apply to purchases by the United 
States. On the other hand, Illinois has reversed its 
former ruling and now exempts direct purchases by 
the government. Some states have revoked their for- 
mer holdings exempting fixed-fee contractors, others 
have not. Additional frequent changes are to be ex- 
pected. Necessarily, therefore, the work of this sec- 
tion of the Judge Advocate General’s Office must be 
directly codrdinated with the action of state tax 
administrators. 

It is hoped that this short talk has given some 
idea of the really difficult tax problems facing the 
War Department. Because of legislative amendments 
and frequent changes in administrative tax regula- 
tions, these problems will continue. Not only are 
large sums of money involved but during the war 
emergency time is paramount. Our tax work must 
be handled effectively to eliminate needless expendi- 
tures and prevent interference with the work of de- 
fense contractors. 





























































































































































































































































































































































































































































Tax Policy and the Control 





Of Inflation in England 


HE SUBJECT of this address has been so 

chosen that by implication it covers other in- 

struments than tax policy for controlling in- 
flation, since no one would expect a modern war to 
be financed exclusively out of taxes; while the danger 
of inflation would seem to be inherent in war finance. 
I shall not venture to explore the subtleties in the 
concept or definition of inflation. We all know that 
the term refers to the distortions in the economic 
system which may result from changes in prices and 
money incomes. This is the most general meaning. 
If a more precise meaning of inflation must be given 
[ should choose a definition adapted from one recently 
given by the Professor of Economics at Cambridge: 
the state of affairs when money income is expanding 
faster than the real income-earning activity, or if you 
like, the real output of labor and of capital. 

This definition of inflation focusses attention on the 
heart of the war-economy problem: how to divert in- 
come from the people at large to the government in 
such a way that the proportion of income diverted 
reflects the conversion of an equal proportion of the 
resources of the nation into the sinews of war. To 
achieve this result civilian consumption must be cut 
down ruthlessly as the war effort grows. A diminish- 
ing supply of civilian goods must be shared amongst 
a population containing many newcomers to the ranks 
of income receivers and many earners of bigger in- 
comes commensurate with their greater productive 
efforts. Let us look at the process in England. 

Up to the end of 1941 the government of the United 
Kingdom spent £7.1 billions or over $28 billions on 
the war, and total government expenditure was £8.3 
billions. The present rate of expenditure on the war 
alone is about £1134 millions or $47 millions a day. 
Votes of credit are made every few months in Eng- 
land, since prospective expenditure is estimated at 
the beginning of the fiscal year and revised as time 
goes on. In December, 1941, the House of Commons 
voted £1 billion, making a total of £4 billions for the 
fiscal year ending March 31, 1942. The total expendi- 
ture on the war for 1941-42 may exceed £4 billions, 
but it will certainly not be less, while expenditure for 
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all purposes will be at the £5 billion mark. To grasp 
the significance of these reeling figures they must be 
compared with the current total national income, 
which is now estimated to be of the order of {6% 
billions, or $25 billions. Two points emerge at once: 
it is inconceivable that something like 77% of the 
current national income can be collected in taxes; it 
is about equally inconceivable that so much of current 
income can be spent by the government on war and 
other purposes. The first point indicates that instru- 
ments other than taxes enter into fiscal policy, the 
second point that capital is being consumed to sup- 


plement what the government takes from current 
income. 


Source of Spending Power 


The next step therefore is to examine the sources 
from which the government derives its power to 
spend. An examination covering the whole period 
of the war would be long and tedious, and since ex- 
penditure has been increasing continuously I shall 
concentrate on the fiscal year ending March, 1942. 

Total revenue expected to accrue to the Central 
Government from 1941-42 was £1,700 
millions. The main instrument of taxation is still 
income tax and its near-relatives, surtax and excess 
profits tax. The estimated yield in 1941-42 from these 
taxes was £1,046 millions. Customs and excise duties 
together were expected to yield £577 millions, which 
includes an estimate of £70 millions from the purchase 
tax. 


taxation in 


The balance is from miscellaneous duties in- 
cluding £39 millions from taxes on automobiles—-an 
impressive contribution from owners who are rigidly 
restricted by gas rationing to a mileage of between 
150 and 200 miles a month. 

The total of estimated revenue may be exceeded in 
the final accounts, according to the Economist news- 
paper’s analysis of returns to the end of 1941. ‘The 
Economist is not as eminent an authority as the 
Chancellor of the Exchequer, but some importance 
attaches to its views and therefore I assume that the 
final returns will show that something approaching 
a third of the national income has been collected in 
taxes by the Central Government alone, excluding 
contributions of a more or less compulsory nature to 
war damage insurance. Impressive as this figure 1s, 
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it does not go very far in meeting the total expendi- 
ture of £5,000 millions. Yet the tax rates are high: 
income tax is at 50% standard rate; surtax added to 
income tax reaches a maximum of 9714% on personal 
income of £20,000; and excess profits tax is 100% 
albeit 20% is returnable after the war (subject to 
income tax again) on certain conditions yet to be 
decided. The forcefulness with which the tax instru- 
ment has been used can be judged by the fact that at 
the higher end of the scale there are only 200 incomes 
in England of £5,000 or more, net of tax; that in the 
middle incomes Donald Duck’s $2,501 to support his 
three adopted nephews would pay $549.50 (as com- 
pared with the $13 in the United States) ; and that at 
the lower end of the scale the income tax changes in- 
troduced in 1941 added two million workers to the list 
of taxpayers, making a total of four to five million 


workers caught in the income tax net since the war 
began. 


Borrowing 


[t cannot be stated dogmatically that the level of 
laxation now prevailing in England has reached the 
maximum attainable; but even if it could be raised 
iurther, the increase in tax revenue could hardly be 
expected to go far in providing the £3% billions of 
revenue still required to keep expenditure at £5 
billions. Where then is the government to get the 
additional revenue? The answer is of course by 
borrowing. 


Borrowing by the government in the last analysis 
reduces to two forms: (1) diverting currently ac- 
cruing income from the people to the government; 
(2) diverting capital from private to government 
purposes. I need not remind you of the difficulties in 
making a hard and fast distinction between capital 
and income, but despite these difficulties the distinc- 
tion for the purpose of examining war expenditures is 
clear enough. Furthermore, the distinction is doubly 
important when the using up of foreign assets as well 
as domestic assets is involved. 

The War Savings Campaign in England directed by 
Lord Kindersley is intended primarily to tap the small 
saver. In its second year ending November, 1941, it 
netted £633 millions. This is a handsome contribu- 
tion to total savings for the fiscal year, and practically 
the whole of that sum may be safely assumed to be 
“genuine”, i. e., saved from current income. But a 
similar assumption cannot be made for the larger 
sources of savings (or loans to the government), for 
some part of these government borrowings consist of 
domestic business depreciation, renewal and sinking 
funds, or of the re-investment of foreign assets called 
by the government. We know fairly accurately the 
extent to which we have drawn on capital resources 
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abroad, but it is more a matter of guesswork to esti- 
mate how much domestic capital resources have been 
depleted in financing the war. Before trying to give 
an idea of the magnitude of these contributions, how- 
ever, I should like to discuss their relation to the prob- 
lem of inflation. 

They are both inflationary suspects, potentially for 
the future if not actually now. The liquidation of 
foreign assets means crowding imports into the war 
period which would otherwise have been spread over 
many years by the transfer of annual income from 
capital invested abroad. This increases the output 
(and income) producing capacity of the war machine; 
but the priming cannot be repeated, while the sterling 
securities issued in exchange for the foreign assets 
give their owners the power to spend long after the 
war activity will have ended. The same is true of 
the transfer of domestic capital resources to the gov- 
ernment: during the war the income from them is 
matched by the increased activity for war purposes 
which replaces the diminished activity for civilian 
purposes; but unless war output can be converted to 
peace output without loss of volume there is a danger 
of inflation at the end of the war. In fact these are 
two acute forms of the danger inherent in all gov- 
ernment borrowing for war purposes, for genuine 
new savings lent to the government are a threat to 
stability unless their owners can be induced not to 
spend them after the war. 


Official estimates are not available for the contribu- 
tions to government expenditure from all sources in 
the current fiscal year. Put estimates are available 
for the first half of the second year of war, i.e., the 
period September, 1940, to February, 1941. Total ex- 
penditure for the six months period was about £2,100 
millions. Of this nearly 40% was financed by taxa- 
tion, 24% by overseas sources, 21% by savings and 
15% by the realization of domestic capital assets. 


Increased Taxes and Increased Savings 


We know that the rate of total expenditure has 
gone up since February, 1941. We know also that 
the volume of exports has seriously shrunk. Evidence 
from the increase of sterling balances owned by Em- 
pire and foreign countries in England indicates that 
we must have continued to draw heavily on over- 
seas resources. There is hardly any possibility of 
increasing the rate of realization of domestic assets, 
rather the reverse. The hope therefore for balancing 
the accounts at the current level of expenditure lies 
in increased taxation and increased savings. The 
former was provided for in the 1941 budget, the esti- 
mate of which may be exceeded, and we know that 
the latter has increased during the last year. On these 
two items in government receipts, taxes and savings, 
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depends whether we can keep the system in equi- 
librium—if that static term may be applied to the 
dynamic driving forces at work in a war economy— 
and avoid the distortions of inflation. 

In the meantime, what are the prospects based on 
past performance and present indications? Let it be 
said at once that there would have been no hope of 
success if England had relied on fiscal or financial 
controls alone. Direct interference with the economic 
system was necessary, not only to speed up the diver- 
sion of resources to the war industries, but also to 
avoid inflation. Experience shows that patriotism 
alone is not enough to stimulate saving, and its cor- 
relative belt-tightening, on the scale necessary to pro- 
vide the government with funds to avoid the price 
distortions which result from the concentration of 
purchasing power on a shrinking volume of civilian 
goods. Direct controls—rationing of food and cloth- 
ing, control and allocation of raw materials, limitation 
of supplies of finished goods to dealers, all have played 
their parts in leaving money idle in the pockets of the 
people, a fertile soil on which exhortations to save 
could fall. How are we to test the adequacy of these 
controls, combined with fiscal policy, in avoiding in- 
flation to date? One difficulty is that the controls 
were developed gradually, pari passu with the war 
effort itself. But if we look at prices and some other 
indications we see fairly clearly what has happened. 


Price Rises 


At the outbreak of war prices rose rapidly, the 
wholesale index which stood at 98 in August moving 
to 117 in November. The rise continued steadily 
until April, 1941, when the index was 151. No doubt 
part of this rise reflected the depreciation of the pound 
sterling and increases in freights and insurance which 
raised the price of imports. The cost of living index 
as usual rose proportionately less, from 155 in August, 
1939, to 198 in April, 1941. 
risen more had it not been for the government policy 
of subsidies to stabilize the cost of living. 


It would probably have 


The sig- 
nificance of this policy for inflation must be considered 
in a moment. During the period August, 1939, to 
April, 1941, unemployment dropped from 1.3 millions 
to less than half a million; and bank deposits rose 
irom £2.2 billions to £2.8 billions. The period can 
therefore be described as one of increasing employ- 
ment and activity, in which the national income in- 
creased. Was there inflation? 
point to an affirmative answer. 


All the indications 
Precise calculations 
are impossible, but from various estimates that have 
been made it would not be far wrong to assume that 
while productive activity increased by 10% to 15%, 
income increased by 25% to 35%. 
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In April, 1941, the peak of industrial activity was in 
sight and the mild dose of inflation probably acted as 


a stimulant in the ascent. There are some who would 
argue that a mild dose is no disease at all and is de- 
sirable in itself because it eases the budgeting prob- 
lem. However this may be, the utmost vigilance is 
necessary to prevent the mild dose from reaching the 
galloping stage. Therefore the Chancellor of the Ex- 
chequer declared the government’s policy to be one 
of aiming at stabilizing the cost-of-living index at the 
April, 1941, range of 25-30% above the pre-war level, 
and of preventing increases in the prices of essential 
goods and services in general, except those rendered 
inevitable by further increases in wage rates. 


Living Costs 

Here we have both the raison d’étre of the govern- 
ment’s policy in stabilizing the cost of living and the 
crux of the problem of inflation. Galloping inflation 
occurs when costs and prices increase spirally. Since 
wage-rates are intimately connected with the price 
level, some to the extent of rising automatically with 
the cost-of-living index, control over wage-increases, 
in fact a wage policy, is essential to escape the spiral. 
The British Government have been criticized for hav- 
ing no wage policy, but the criticism is too severe. 
Treasury funds are being used to the amount of £100 
millions a year to keep down the cost of living and to 
that extent—whatever other reasons there may be for 
the subsidies—a contribution is made to wage policy 
because it keeps down those wages which are affected 
by the escalator clause. Furthermore, the govern- 
ment have played a valuable part, with the full consent 
of the trade unions, in superimposing on the existing 
machinery of industrial arbitration a scheme for com- 
pulsory arbitration in the last resort. This has done 
much to curb impetuous demands for wage increases, 
and put the emphasis on relative wages with a view 
to achieving social justice. By the end of August, 
1941, the average level of wage rates (excluding agri- 
culture) had risen by 21%. Since then there have 
been some increases, those in agriculture being 
especially high. But the workers of England have 
come to realize more and more that their statistical 
weight in consumption is so great that sacrifices are 
inevitable if resources are to continue to flow into the 
war effort. They are coming to realize that their 
sacrifices will be more equitable if they take the form 
of a small fall in real wage rates, higher taxes, ration- 
ing and saving, than if they are imposed by the in- 
flation which would be the certain result of futile 
efforts to evade the sacrifices by raising money wages. 

Since April, 1941, industrial activity has increased 
further. With unemployment in the United Kingdom at 
less than a quarter of a million and [Turn to page 309] 
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ROJECTS for the imposition of income taxation 
in Argentina were steadily presented to Con- 
gress in different opportunities in 1912, 1918, 1919, 

1920, 1923 and 1924, as well as on earlier and other 
occasions; these projects of laws for the taxation of 
income have been presented to Parliament,! but in all 
instances were left without sanction due mainly to the 
fear of their being unconstitutional, although often for 
political reasons as will be seen below. It was not 
until 1932, in the midst of the world crisis, that income 
tax was enforced by Decree, but subject to eventual 
approval by Parliament. 


Brief History 


Since income taxation was first introduced in the 
Argentine Republic, at the time of the provisional 
government of General Uriburu and as a part of the 
Reform of 1932,? there have been many changes in the 
text of the law and its regulations. Contrary to what 
occurs in England * and in many countries, where, at 
least in theory, the imposition of this tax has to be 
reenacted at the beginning of each government year, 
and therefore changes may be made yearly, Argentine 
income tax is levied by Congress for a duration of 
several years, usually a fixed period.* Again, once 
this time has elapsed, Parliament may prorogue the 
tax for another length of time.® 

Thus we find that income tax, levied due to “the 
immediate need of the Nation to honor its financial 
compromises abroad in this emergency” ® and “since 
it cannot be admitted that the Argentine Republic 
disown the payment of its external debt” and, finally, 
“considering that the launching of government bonds 
is inadvisable as a permanent solution to the problem, 
because if the issuing of internal loans were the remedy 
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Econémicas y Contadores Publicos Nacionales’’ both in Buenos Aires 
and Rosario de Santa Fe; tax consultant, Roberts, Meynell & Co. 
and Union Industrial Argentina, Buenos Aires; formerly Argentine 
Income Tax Board official; author, ‘‘Guia del Impuesto a los 
Réditos”’ (3 editions out of print), ‘‘Guia del Impuesto a las 
Ventas,” ‘‘Interpretacién de Balances,’’ etc.; member, National 
Association of Cost Accountants (N.A.C.A.) in U.S. A. 

‘A. Ruzo, ‘“‘Curso de Finanzas y Legislacién Financiera Argen- 
tina,”” Buenos Aires 1933, Vol. II, pp. 177 et seq. R. Pérez, ‘‘La 
Cuestién Impositiva Argentina,” Buenos Aires, 1932, pp. 91 et seq. 

*See “Problems of Public Finance in the Argentine Republic,”’ 
by Mario Pugliese, in ‘‘The Tax Magazine,’’ August, 1940, Vol. 18, 
Pp. 494 et seq. 

My... M. Konstam, ‘‘The Law of Income Tax,’’ London, 1935, pp. 6 
seq. 

* Law 11,576, art. 1, Law 11,682, art. 1. 

* Law 12,147, art. 1. 

"Decree dated January 29, 1932. Based on the recommendation 
of al! members of the Cabinet, presided by General J. F. Uriburu. 


National Public Accountant (Contador 
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against crisis, no cycle would resist such a comparatively 
simple government resource” becomes one of the prin- 
cipal components of the Nation’s Revenue. 

No device for extended taxation could be enforced, 
if conforming within our 
constitutional rights, with- 
out approval by Congress, 
and so it was that on June 
17, 1932, a Bill was passed 
by Parliament approving 
this new tax and giving 
corporate form to the princ- 
iples drawn up by General 
Uriburu’s cabinet meeting, 
held five months before. 
The application of this 
tax was made retroactive 
so as to affect all income 
obtained on or after Jan- 
uary 1, 1932, and the tax 
was supposed to cease 
to operate on December 
31, 1934, as was established 
in article 1. At that time, 
the Argentine Income Tax 
Law was known as No. 11,586. However, on Decem- 
ber 30, 1932, Congress gave its sanction to a sub- 
stantially modified income tax Act replacing Law 
11,586 by the new Law 11,682 and grouping all 
matters relating to the mechanism and administra- 
tion of the tax in the new Law 11,683. These two 
laws really organize in detail the imposition of income 
tax and, with only small changes, constitute the 
code of principles that defines Argentine present-day 
income tax. 

Since then, several attempts have been made to 
modify Laws 11,682 and 11,683 but with no success. 
Many initiatives in this connection originated in mem- 
bers of Parliament, on at least two instances by the 
Executive Power itself, and of late, two complete new 
projects were made known to public opinion. 

Periodically, of course, small changes have been 
made in the two basic income tax Acts, some articles 
having been changed by independent legislation, but 
more frequently by certain adjustments ordered to said 
laws and contained in the yearly Budget sanctioned by 
Congress. The principal changes made in Laws 11,682 
and 11,683 to this date are those imposed by Laws 
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11,757, 12,143, 12,147, 12,150, 12,151, 12,314, 12,345 and 
12,578 the main result of which is that income tax shall 
now be levied until 1944. Treasury Regulations were 
issued by the General Income Tax Board in June, July, 
and November, 1932, June, 1933 and January, 1939. 
Changes have been rather more frequent than in the 
case of Laws 11,682 and 11,683 because all that is re- 
quired is a Decree by the Ministry of Finance, duly 
initialed by the President of the Republic. 


The Nature of the Tax 


The present day version of the Argentine Income 
Tax rests upon the basis of the Law 11,682 which, in 
turn, as already stated, is largely a consolidation of 
Law 11,586 and other provisions.’ It is supplemented 
by the Regulations, Income Tax Board decisions and 
occasionally modified by rulings of the Supreme Court. 
This tax has undoubtedly become a permanent source 
of national revenue. 

Present Argentine income taxation is not based on 
any single foreign system, though it has several points 
of contact with the American, Australian and certain 
European taxes. The establishment of the Argentine 
principle of taxation necessarily involves, as is now 
becoming usual in most nations,* the exclusion of other 
forms of receipt of money or money’s worth under a 
category which may be classed as capital. In this 
country, the difference between these two sources is 
one of the greatest problems facing the income tax law 
and practice. 

The amounts upon which the tax is charged may or 
may not be those which represent actual cash income 
in any given period. Nor are they necessarily earn- 
ings of the actual period being taxed, the reason for 
which is that many artificial bases are adopted. Among 
them several fiscal presumptions or estimates made by 
the Board and against which there is little or no appeal 
are notable, and readers may already be familiar with 
this as it was commented in the June, 1936,° and Sep- 
tember, 1940,’ issues of Taves. 

In every possible case, income tax in Argentina is 
collected at the source and in this respect, and in the 
determination of taxable income, follows rather closely 
the Australian system of taxation. 

Perhaps the most notable characteristic of Argen- 
tine income tax is the importance of duly establishing 
the source of the income before being able to deter- 
mine whether it is subject to the tax or not. It differs 


7R. M. Duwavran ‘‘Guia del Impuesto a los Réditos’’ (3rd Edi- 
tion) Buenos Aires, 1941, pp. 3 et seq. 

8G. Boyer, ‘‘Le Taxation des Benefices Non Distribués,’’ Paris 
1938, pp. 48 et seq. J. Dubergé ‘‘La Politique Fiscale de l'Italie 
Fasciste,’’ Paris 1938, pp. 145 et seq. and others. 

*See ‘‘The Income Tax in South America,’’ by Simon G. Hanson, 
in The Tax Magazine, June, 1936 (Vol. 14, pp. 341 et seq.) 

See ‘Principal Aspects of Taxation in Latin America,’’ by 
Edwin D. Ford, Jr. in Taxes, September, 1940 (Vol. 18, pp. 539 
et seq.). 
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absolutely with most other tax systems of the world 
(Australia excepted) in that the determination of the 
source of the income is the vital factor to be con- 
sidered when studying the grade of taxability of any 
income. The domicile of the taxpayer is disregarded, 
and so Argentines or foreigners, resident in the country 
or abroad, have to pay the tribute if they benefit by 
any income, the source of which is Argentine. It also 
means that any income a local resident might receive 
from abroad, e.g., the United States, is free from Argen- 
tine income tax. 

In passing, it should be pointed out that Law 11,682 
lays the distinction between earned and unearned in 
come with considerable stress, and determines the de- 
ductions allowable from gross income. It goes a great 
length this way, and even stipulates some of the 
deductions that are expressly not compensable with 
other income. Articles 23 to 25 of Law 11,682, quoted 
below, are good instances of how detailed those pro 
visions are." 


The Principles of Assessment 


No stress need be laid as to the present day im 
portance of the income tax to the Government of the 
Country, especially now that import and export duties 
have slumped down as a result of World War II. For 
instance, during 1941, Customs House revenue decreased 





1 Art. 23. The sworn declaration shall be made on the basis of 
the principles hereinafter detailed. In accordance with the instruc 
tions to be issued by the Tax Office, and in so far as they app!y 
to the financial year, the following items shall be deducted from the 
annual gross income: 

(a) Interest paid or due on commercial, mortgage or banking in- 
debtedness, provided that when payment thereof was made, the tax 
due by reason of the provisions of the Second Category was retained 
and paid in, in the event that the taxpayer should have acted as 
retention agent. 

(b) The taxes and rates of any kind which the business, its prop- 
erty or products are subject to, except those the payment of which 
has been passed on directly to the customer, and always provided 
that they are not included in the commercial value of the goods sold 
or the services rendered, and provided further that they are not 
entered in the books of account as expenses of the business, and 
also excepting those imposed by this law. 

(c) The sums written off or set aside against bad debts, and rea 
sonable reserves therefor. Reasonable depreciation to compensate 
for wear and tear and destruction of the property used in the busi- 
ness, including an adequate reserve for such as may become un 
serviceable. The Tax Office shall fix standards relative to the 
manner in which such provisions are to be made. 

(d) The rent paid or due, and the value of premises owned 


or of the part thereof allocated to the carrying on of the business 
provided that this income is separately declared as land revenuc. 
(e) The wages, premiums for fire insurance, etc., and al! othe! 
ordinary general expenses paid or due, in so far as they may b¢ 
necessary for obtaining, maintaining and preserving income irom 


Argentine source. 

(f) Any extraordinary losses which have been suffered by the 
business during the year through fortuitous circumstances or / 
majeure such as fires, storms and other accidents and mish ps 
in so far as they are not covered by insurance or indemnities. 

(g) The sales and guarantee commissions paid to commiss!))) 
agents, brokers or consignees, whether del credere or not. 

(h) Any gift made to the National, Provincial or Munic'pa! 
Treasuries, or to those institutions recognized as being for tn 
general good of the Republic. 

(i) Insurance companies, finance companies, etc., may in addi: n 
deduct those sums which, by their actuarial computation: is 
approved by the Inspector of Joint Stock Companies, shoulc De 
set aside to complete their mathematical reserves, in so far as su : 
sums may be necessary to create and maintain the fund out ol 
which their obligations to policyholders or holders of securities <'¢ 
to be paid. 
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by 22% compared with the previous year, and 


approximately 40% compared with 1937, whereas 
income taxation has shown no tendency to decrease 
but on the contrary, has been steadily increasing by 
between 5 and 10% since 1937 onwards.” 

It must be admitted that from Mr. Ford’s picture 
of the Argentine income tax administration, in his 
article of September, 1940, it would appear that this body 
leaves much to be desired, but from one who has 
been in close contact with the local Income Tax Board 
for the past ten years, the reader may take it that by 
far, conditions here are not as Mr. Ford would believe 
them to be. No doubt he has been greatly influenced 
by conditions elsewhere, and I can sympathize with 
his difficulties since I, myself, have had the opportunity 
of being acquainted with Chilean and Brazilian prob- 
lems, particularly those of this latter country. Though 
here again, the Brazilian Government recently appointed 
a special Committee to reorganize the services of the 
Diretoria do Imposto da Renda and this Commission 
has published its findings in five volumes which I have 
just received, the result being a substantial change in 


Art. 24. No deduction shall be allowed for the following: 

(a) Interest on capital belonging to the taxpayer and invested in 
the undertaking. 

(b) Sums withdrawn by the owner or the partners by way of 
advance on profits. 

(c) Any remuneration or salary paid for personal services ren- 
dered by the taxpayer, his or her spouse or minor children, The 
associates, Managers or administrators of partnerships, either col- 
lective, en commandite or de facto, being considered as taxpayers 
for this purpose. Exception shall be made however in the event 
of the corresponding tax being collected at the time such remunera- 
tions were paid, 

(d) The personal or living expenses of the taxpayer and hi: 
family. ‘ 

(e) Any share of profits paid in a fixed ratio to the returns of the 
business, or a portion thereof, to profit sharing employees, or those 
which insurance companies pay to policyholders, except in the event 
that when such remunerations were paid, the corresponding tax 
was paid in. 

(f{) Founder’s shares, shares given free or sold at special prices, 
bonuses or other benefits granted which actually amount to a share 
in the profits. 

(g) The remuneration of any kind paid to the directors or auditors 
of joint-stock companies or to the managers of limited liability 
partnerships, except in the event that payment of the correspond- 
ing tax was made at the time such remunerations were paid. 

(h) The sums invested in new buildings or in permanent im- 
provements which increase the value of the property, machinery 
or fixtures. 

(i) Those profits of the financial year set aside to increase the 
capital or free reserves of the undertaking. 

(j) Any ordinary or extraordinary losses of previous financial 
years, or capital losses resulting from the sale of property or from 
a fall in values, except in those cases provided for in Article 25 (c). 

Art. 25. In determining the gross income the following shall not 
be included: 

(a) Any profits accruing from foreign sources. However the de- 
ductions specified in Article 23 shall not be allowed in so far as they 
refer to incomes from foreign sources, or are for the purpose of 
obtaining, maintaining and preserving such incomes, nor shall the 
off-set of losses from foreign sources be allowed. 

(b) The utilization of the reserves created, or the profits made 
but not distributed during the financial years which ended prior 
to January 1, 1932, whether it be to cover extraordinary losses, to 
increase the capital or to be distributed. 

(c) Any increase in value arising out of the sale or revaluation 
of real property, personal property or other property of the busi- 
hess, as compared with the purchase price or the valuation in the 
last balance sheet, except when such property is not considered as 
4 Capital investment, but as goods, which applies to the operations 
effected for the account of persons or firms whose usual occupation 
or business is the purchase and sale of such property. 

(d) The income exempted in Articles 5 and 6. 


* Central Bank of the Argentine Republic, Statistical Bulletin, 
January 1942. 
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Brazilian income tax law and procedure.'* The new 
law was decreed by lresident Vargas on March 13, 
1942, creating the “Divisao do Imposto de Renda”. 

Through the comments published on Latin American 
taxation, readers may have a general idea as to the 
Argentine income tax situation. However, I feel that 
it would serve public interest to recapitulate some 
aspects of our income tax practice. Argentine income 
tax is a direct tax, and even though much of it is col- 
lected indirectly owing to the rules of deduction at 
source, its incidence is more noticeably onerous than 
was the case of the major part of the existing system 
of taxation prior to 1932. As pointed out above, it is 
also in a measure arbitrarily assessed, since in many 
cases a statutory income rather than an actual income 
is the basis of assessment. The numerous amend- 
ments that have somewhat modified the original con- 
cepts of this tax, make up-to-date knowledge of the 
more intricate aspects of Argentine income tax some- 
what difficult to the man-in-the-street. 

Asa consequence of the directness of the tax, a Latin 
feeling quite popular in Argentina results in that tax- 
payers like to feel that the tax is fairly levied upon 
everyone and that the incidence of the whole tax is 
equally distributed upon the general body of the tax- 
payers. 

Public opinion here, it follows, does not approve the 
total evasion of the tax, and even the simpler means 
of tax avoidance are not as popular in the Argentine 
as elsewhere, one of the reasons being, no doubt, the 
lightness of the contribution (three and five percent, 
plus a surtax of no more than seven percent). On the 
other hand, the assessment on the basis of statutory 
income instead of on actual income in certain instances, 
often prevents the uninformed taxpayer from realizing 
the fairness of the imposition and the mass of legisla- 
tion, Income Tax Board and Supreme Court decisions, 
etc., to which he must refer if his impressions are to be 
corrected, do not enable him to obtain a rapid com- 
prehension of the machinery of this tax as compared 
with the taxation he is more or less used to paying. 

So it is my opinion that the income tax legislation 
in this country, with all its defects and anomalies, is 
by far the best code of its kind among the sister Latin 
American Republics.‘4 The rate of tax is fixed by 
Parliament, on the government’s suggestion, and it is 


13 **Projetos de Decreto-Lei da Comissao de Reorganizacao dos 
Servicos de Diretoria do Imposto de Renda: No. 1 Reorganiza os 
Servicos da Diretoria do Imposto de Renda; No. 2 Dispde sobre a 
Cobranza e Fiscalizacao de Imposto de Renda; No. 3 Regimento dos 
Servicos da Diretoria do Imposto de Renda. Anexos No. 1 Diviséo 
fiscal do pais para efeito do imposto de Renda; No. 2 Controle do 
Lancamento, Arrecadacéo, Castastro e Estadistica. (Rio de Janeiro, 
1941.) 

4 See T. Rezende, ‘‘Manual Pratico do Imposto de Renda,’’ Rio de 
Janeiro, 1940. J. L. Bordali, ‘‘El Impuesto a la Renta,’’ Santiago de 
Chile, 1940, Alvarado y Ramsbeck ‘‘Su Impuesto sobre la Renta”’ 
Bogota, 1938. A. Jimenez, ‘‘Ley del Impuesto a la Renta,’’ Mexico, 
1934 (additions to 1940). J. M. Perez Cubillas, ‘‘Impuesto sobre 
las utilidades,’’ La Habana, 1936, Cia. Recaudadora Boliviana, ‘‘Pron- 
tuario de Ley del Impuesto a la Renta,’’ La Paz, 1930, and others. 
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highly improbable that the percentages be changed 
until a totally new income tax law is devised. At the 
present moment, for instance, and in view of the in- 
creased financial requirements of the country, the In- 
come Tax Board has suggested that a revision be made 
to the existing legislation on income tax, and on the 
basis of the experience gained in the last decade, the 
Board is desirous of introducing certain innovations 
which are considered desirable. 


As has been mentioned above, two reasons for the 
failure of the government to successfully impose in- 
come tax in the Argentine before 1932 were the fear of 
unconstitutionality and certain political considerations. 
Among these, prominently stood the fact that details 
on the income of practically every single inhabitant of 
the Republic would lie within the reach of the govern- 
ment and it was suggested that particular pains could 
be taken by the party in power in order to establish the 
financial situation of the more outstanding politicians. 
Thus it became necessary in our legislation to ensure 
that the government, having obtained the sanction of 
income tax, be in a position to collect revenue with 
absolute secrecy * and with the reservation that the 
assessment of the taxpayer be in no way within the 
discretion of the Executive Power. So it is that be- 
tween the government and the taxpayer stands the 
Income Tax Board, a bureau of some 2,000 to 3,000 
civil servants by whom the assessments are deter- 
mined. Should the taxpayer be dissatisfied with the 
final decision of the Board, an appeal must be lodged 
before these same authorities and if no consideration is 
obtained, he can state his case to the Court of Justice. 


The Income Tax Year 


The tax on income is charged in respect of the fiscal 
year commencing January 1, and ending December 31, 
yearly. As stated above, each tax law is approved by 
Congress for a duration of several years and unless cer- 
tain changes in the provisions are made in the Budget for 
the subsequent year, the tax is levied according to the last 
known text containing the rate of tax. So far, amend- 
ments to Laws 11,682 and 11,683 refer to certain points 
that may be in conflict with the findings of the Supreme 
Court, or very rarely to attempts made by the govern- 
ment to reduce tax evasion. There have been occa- 
sions when Congressional grace is exercised, increasing 
the minimum non-taxable income and family allow- 
ances to certain classes of taxpayers. 


The yearly period for the payment of the tax com- 
mences on January 1, and ends on March 15, of the 
vear following that assessed. This, of course, refers 
only to common taxpayers, as in the case of partner- 





% Law 11,586, art. 39 and Law 11,683, art. 65. 
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ships, limited liability companies and corporations, re- 
turns must be rendered and the tax paid within two 
and four months respectively of the entity’s year-end. 


The Argentine Income Tax Council and 


The Tax Board 


The general control of the Income Tax is vested in 
the Income Tax Board. It has under its care the or- 
ganization, application and collection of the taxes, and 
it is directed by a Council composed of five members 
appointed by the Executive Power. 
office is three years. 


The tenure of 
This Council frames its own in- 
ternal regulations, chooses its officers and nominates 
to the Executive Power the General Manager and the 
Manager, who are to be members of the Council, 
although without voting power. 


The Board is considered, so far as administrative 
matters are concerned, as an autonomous body, the 
Council having plenary powers to appoint and remove 
the remaining personnel of the Board. The Council 
submits each year for approval to the Executive Power 
the budget of the Income Tax Board. 


Ample powers are conferred to the Council to pro- 
pose provisions which may complement and regulate 
Laws 11,682 and 11,683 and which become effective 
upon their approval by the Executive Power. 


It is the duty of the Council to interpret the provi- 
sions of the law in general cases and to advise the 
Board of any action taken in connection with its powers 
to issue instructions. These are binding on taxpay- 
ers, retention agents, etc., with reference to the time 
and manner of applying and collecting the taxes, to 
the registration, sworn declarations, penalties and field 
audits or verifications of any sort. Any such instruc- 
tions issued by the Council as may be necessary for 
the proper administration of the tax remain in force 


until they are repealed by the Council or the Executive 
Power. 


The interpretations of the Council to such questions 
as the application of the tax may call forth, or the 
inquiries which the Board or the taxpayers may make, 
are published in the Official Bulletin and are applied in 
so far as they have not been amended by the Ministry 
of Finance. This amendment may originate either as 
a result of an appeal lodged by interested taxpayers 
within fifteen days from the publication thereof, or 
upon request of the Board. 


So we find that the Council has enough power to 
appoint officers for the administering, collecting, and 
accounting of the income tax. Itis to the Council that 
the Executive Power looks for advice on all matters 
regarding the introduction of amendments to the in- 
come tax law and practice. 
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Income Tax Officials 


Having arrived so far in the description of the 
machinery of Argentine income tax, perhaps the reader 
might find it interesting to know something about the 
functions of the various officials appointed to put the 
tax into execution. Thus, in order to explain local 
procedure in dealing with this tax, here follows a 
short summary of the duties and obligations of those 
employed by the Income Tax Council. 


Administration 


The General Manager and the Manager administer 
by authority of the Council except when acting as rep- 
resentatives of the Income Tax Board of which they 
constitute the head. In this latter capacity, they act 
as administrative judges and in representation of the 
Council they rule on official estimates or ratings, on 
the income or volume of taxable transactions, on the 
amount and the payment of the taxes or on the appli- 
cation of fines, in which cases their decisions may only 
be modified in a manner specially provided to that 
effect (administrative appeals). 

The Income Tax Board is empowered to determine 
the averages, percentages of gross and net profits and 
other factors necessary in the determination of taxable 
income, when the tax cannot be clearly and reliably 
ascertained. This type of official estimate, exercised 
by the Management often gives rise to excessive assess- 
ments and thus taxpayers may be forced to appeal. 
Details of this are to be found below. 


Assistant Management 


The Council, in order to better distribute the various 
requirements of the income tax practice, has appointed 
three sub-managements. The first is concerned with 
the collection of taxes other than those derived from 
income (such as the tax on sales, stamp tax on com- 
mercial and civil transactions, etc.), the administra- 
tion of which is also carried out by the Income Tax 
Board. The problems of this sub-manager and his 
staff are in no way connected with income tax, and 
therefore we shall not go into them. 

The second sub-manager has to deal with the bureau- 
cratic angle of the department; he carries out the 
nomination of new personnel appointed by the Coun- 
cil, the distribution and transfers of Inspectors and 
Clerks, and is also in charge of the printing of the 
vearly returns, stationery, supplies, etc. It is not 
the purpose of this article to delve into the nature of the 
work of this sub-managership. 

The remaining sub-manager is the head of the de- 
partment concerned with the legal aspects and con- 
troversies that arise out of the application of the tax. 
He has under him the necessary personnel to direct the 
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treatment of appeals, petitions and general counsel. 
Though this does not mean the existence of an inde- 
pendent tribunal, this personnel attends to all and each 
tax controversy and intervenes in the cases of claims 
filed against the Income Tax Board. 


This separation is noteworthy in the Board’s central 
office in Buenos Aires where only very important mat- 
ters are brought to their notice from the Delegations 
in the interior of the country, as well as those questions 
affecting taxpayers domiciled in the federal capital or 
its whereabouts. But in the provinces, the District 
Offices lack specialized personnel to deal with claims 
and petitions, these being referred to the Delegations. 
And here again, there is usually only one or two attor- 
neys in charge of legal matters in each Delegation, so 
that the bulk of the claims are considered by the same 
inspectors or clerks whose criteria may have caused 
the controversy. 


Chiefs of the Board’s Delegations 


In order to carry out effectively the purposes of its 
creation, the Income Tax Board delegates part of its 
powers invested by Law 11,683 in the persons of the 
chiefs of the Board’s Delegations in the interior of the 
country. One of these Delegations is established in 
every Province or National Territory, and in their 
turn the chiefs delegate a part of their powers on the 
District Office Chiefs, these offices being distributed in 
every important town within each Province or Terri- 
tory. Each District employs a certain number of per- 
sonnel, such as inspectors, tax assessors and liquidators, 
clerks, etc. There are at present more than one 
hundred of such Delegations and District Offices spread 
all over the Argentine Republic. 


Staff in Each District Office 


The chief of each District Office (usually an ex- 
inspector promoted to this position and often a “national 
public accountant”) has under him a number of inspec- 
tors, sub-inspectors and office clerks. In every pos- 
sible case, inspectors are men who have obtained the 
Argentine equivalent of the American certified public 
accountant degree, i e., “contadores publicos na- 
cionales”. Sub-inspectors and office clerks in general 
are designated of preference from students who are 
working their way through college in obtaining their 
national public accountant degree. This can be readily 
understood if it is remembered that in the Argentine 
the N. P. A. degree does not necessitate obligatory 
attendance to classes. Indeed, a student may obtain 
his N. P. A. degree without a single day’s attendance 
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at the University, excepting on examination days and 
attendance to Seminary work."® 

In each District Office the returns corresponding only 
to the taxpayers of the zone are filed so that a great 
degree of specialization is obtained through the know] 
edge of conditions in the neighborhood of every 
office. This is very important if it is recalled that 
Argentina is principally a rural country, the industrial 
centers being in the main cities owing to the advan- 
tageous means of communication. The Delegations 
therefore as a rule handle the principal industrial firms 
and corporations, whereas the District Offices attend to 
the average camp taxpayer, either of them being equally 
equipped to handle any tax case, without considering 
the taxpaver’s domicile. The Board’s Delegations con- 
trol the District Offices as well as the zone near the cap- 
ital of the Provinces in which they are located. Being 
located in important cities, their staff is larger and 
more selected in order that the personnel may exercise 
their duties with greater accuracy. Usually inspec- 
tors, sub-inspectors and office clerks attend to the 
routine work, attorneys or students of law being em- 
ployed for the attention of claims and other work 
connected with the administrative tribunal represen- 
tation conferred on the chief of each delegation. All 
claims presented to the Districts are referred to the 
corresponding Delegation ; cases of major importance 
only, are brought up to the Board’s notice as stated above. 

In general, appeals are classified into two main 
headings: claims for recoveries and administrative ap- 
peals for reconsiderations. 

If no opposition is filed before the tax falls due," 
and whether the tax is paid voluntarily or compul- 
sorily, the taxpayer is obliged to lodge a claim with the 
management before taking the matter to the courts. 
Should the management fail to render an administrative 
decision within four months of the day the claim was 
filed, the taxpaver has the option of awaiting stich a 
decision and thereafter taking legal action, or of im- 
mediately bringing the matter before the courts. 

The taxpayer may also lodge a motion for the recon 
sideration of decisions rendered by the management 
relating to official estimates, opposition to future taxes 
and recovery of taxes or fines. Both administrative 
appeals may be lodged either with the Board or with 
the Board’s Delegations in the interior. 


A necessary comment arises here; since the very 
officials that make a decision against a taxpayer, are 





There are four recognized universities that bestow the N. P. A. 
degree. Their curriculum differs, and the duration of the studies 
varies between three and four years, the number of subjects and 
matters studied range from eighteen to twenty-five. N. P. A.’s may 
then seek the Doctor in Economic Science degree. which is equiva- 
lent to the British ‘‘Bachelor in Economic Science.”’ 

" Taxpayers are also entitled to lodge oppositions against taxes 
about to fall due by filing a formal opposition thereto with the 
management or with anyone of the Board’s Delegations in the 


interior of the Republic, prior to the date such taxes should be 
paid, 
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the ones called to review the whole matter when he 
disagrees with their interpretation, common sense in- 
dicates that these officials will be prone to see that their 
resolutions coincide with their earlier views on the 
subject of discrepancy, thereby making all the pro- 
cedure of claiming the recovery, etc., somewhat use- 
less, with the further inconvenience of four months 
wasted in empty arguments. 

Argentine administrative procedure, therefore, lacks 
the nomination of a taxpayers’ council, ready to act 
impartially as an independent administrative court, 
thus reducing the odds that face every taxpayer's 
appeal, as is the case in Brazil, for instance, with the 
“Conselhos de Contribuintes”. 


Filing Returns 


Because of the decentralization of the Income Tax 
Board, the taxpayers need not now send their returns 
to Buenos Aires as was the custom in earlier years. 
Each taxpayer, when duly inscribed in the Board's 
Registers, is handed an inscription number and is re- 
ferred to the nearest Delegation or District Office to his 
habitual domicile. And if perchance he should insist 
in sending his annual forms to the Board’s Main 
Office in Buenos Aires, these are promptly sent on to 
the corresponding Delegation or District Office, unless 
of course, the taxpayer should reside in or near Buenos 
Aires. 

For identification purposes, a complex general in 
dex is carried in Buenos Aires, and the name and 
address of each taxpayer, as well as the description of 
the nearest Delegation or District Office to his domicile, 
are registered therein. Similar indexes, although in a 
smaller scale, are kept at each one of the Board’s offices 
in the interior of the country. Naturally, certain prob 
lems arise with popular surnames, the English equivalent 
of which would be Jones, Martin, Smith, Brown and 
others, but help is offered by the very same registra 
tion number of each taxpayer, as it is a compound 
number, that may be‘split up into two parts. The 
first is the real number of the taxpayer, handed him !)) 
order of numerical sequence of the registrations maie. 
but the second part is a characteristic that defines the 
zone of influence to which the taxpayer belongs. Ths. 
say No. 146,868:24 would mean that taxpayer ‘». 
146,868 is inscribed as to live in or very near Tierra 
del Fuego (No. 24) and that his file is kept at the 
southern extreme of the Republic. 

Each taxpayer must present his own returns (auto 
declaration) which he “swears have been made up to 
the best of his loyal knowledge and belief”. He must 
take into account retentions made to him by third 
parties, and the number of forms he must use, which 
vary according to the categories of his taxable income, 
total 8, numbered from 120 to 127. 
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Examination of Returns 


in the Argentine Republic, as in most of the Amer- 
ican countries, the Latin people are predominant. It 
would seem strange that considering that Latins in 
general are not usually accurate in their tax state- 
ments nor are they readily agreeable to paying their 
respective taxes punctually, the system of auto decla- 
ration should have been adopted in Argentine, even if 
retentions at source are effected against the taxpayer 
in every possible occasion. However, the fact that 
the Board has five years in which to revise what is 
yearly declared by each taxpayer, and at any moment 
during this period may claim a deficiency and heavily 
fine the taxpayer, is quite responsible for the other fact, 
that in the Argentine tax evasion has not yet become 
as popular as it is in European countries. Many 
returns contain nothing but imaginary figures, espe- 
cially those drawn up by farmers and laborers of the land, 
but here again often there is really no ill feeling toward 
the Board nor is there the will to defraud, but merely 
the inability to comply with such a complicated method 
of determining the tax liability, a method that appears 
the more complicated to that great mass of taxpayers, 
the rural new rich, the great majority of which are 
aliens, with little or no knowledge of reading or writing 
Spanish. 

However, getting back to the point, when returns 
are presented by taxpayers, either personally or by 
mail (Law 11,682 provides that no postage is neces- 
sary in mail addressed to the Board), each return is 
carefully scrutinized by a specialized clerk. His 
analysis commences with the dissection of the differ- 
ent items contained in the return, for statistical pur- 
poses. The checking of arithmetical calculations 
immediately follows and the proportionality of the 
income declared is studied, as compared with the pre- 
vious year’s declaration. Should any point arouse the 
clerk’s attention, it is noted, and unless obvious mis- 
representations are found, the returns are filed away 
in the taxpayer’s personal file, and kept in numerical 
order in steel vertical cabinets. Through a rather 
ingenious method, the more “interesting” returns are 
immediately revised by other clerks and a field audit 
is ordered, if convenient. Quite apart from this “rule 
of thumb” method, the contents of each file must be 
checked at least once every three years, and each 
Delegation or District should count upon sufficient per- 
sonnel to attend to this matter. As mentioned above, 
prescription operates after five years have elapsed after 
the annual due date for the presentation of income tax 
returns. 


Prescription 
Just a few final words in connection with prescrip- 
tion. According to art. 23 of Law 11,683, the right of 
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the Board to request sworn declarations, to assess and 
determine the tax payable, to examine and re-draft the 
returns already furnished and to call for payment of 
taxes, is barred after five years of the respective year 
concerned in such a request. 

Similarly, every five years prescribes the right of 
action to impose and collect fines for infractions 
or offenses against Laws 11,682 and 11,683. For 
example, in March, 1942, prescription obliterated all 
obligations relating to the years 1932, 1933, 1934, 
1935 and 1936. As taxpayers could render their re- 
turns for 1936 until March 15, 1937, prescription 
for that year would operate as from March 16, 1942, 
and so on. 

As regards corporations, their time limit for the 
presentation of the yearly returns falls due 120 days 
after the closing of accounts (year-end). For ex- 
ample, a corporation whose commercial year ended on 
June 30, 1936, would have had to present a sworn 
declaration of its taxable income on November 30, 
1936, approximately. In that case prescription would 
operate from December 1, 1941, approximately. 


Field Audits 


Should a field audit be recommended by the exam- 
ining clerk the whole file is handed to an inspector 
(usually a man already specialized in the treatment of 
problems that arise out of a business similar to that 
of the taxpayer whose records are to be investigated). 
The inspector’s attention is dispensed for preference 
on the returns for the last five unprescribed years, 
and his familiarity with the type of business he is 
to examine reduces to a minimum the time that must 
be dedicated to each field audit. 

The taxpaver is compelled to give a check or make 
a deposit in the Central or Nation’s Bank for any 
deficiencies the clerks or the inspectors might deter- 
mine. The old Roman rule of “solve et repete” is 
strictly adhered to, and should the taxpayer refuse 
to pay, an embargo may be promptly ordered affecting 
his assets. If he wishes to express his disagreement 
with the findings of the officials, and so be able to 
make a claim in due course, the taxpayer must sign 
the returns, writing above his signature the some- 
what caustic remark of “Signed under Protest.” 


Claim for Reconsideration 


Two courses of action are open to taxpayers, when 
the clerks or inspectors have established a deficiency 
against them, as a result of the investigation. If the 
deficiency is the result of some presumption or esti- 
mate, made by the officials in view of the fact that the 
taxpayer has not, or will not disclose, books of account 
or suitable vouchers, within fifteen days of receipt of 
the respective communication instructing him to pay 
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the amount of the deficiency, the taxpayer may request 
that the Board “reconsider said estimates or presump- 
tions.” Since the fifteen-day limit is prescribed by 
law, such a statutory limitation obliges the taxpayer 
to proceed without delay before the period lapses; in 
so doing he must also accompany his brief with suffi- 
cient evidence to show that the inspectors’ verdict 
was unfounded. Claims for reconsideration may also 
be interposed against fines, etc., and are frequently 
used as a last resort after the claim for reimbursement 
is denied by the Income Tax Board. 


Claim for Reimbursement 


If a taxpayer pays this tax either voluntarily or com- 
pulsorily, providing no opposition has been filed before 
the tax falls due, he may lodge a claim before the Board 
for reimbursement or recovery of the amount of the 
tax he considers to have paid in excess. He may 
allege a miscalculation or that the tax has not been 
correctly levied in his case. The taxpayer is bound 
to lodge this claim before having recourse to the 
courts, and only if the management has not rendered 
an administrative decision within four months of the 
day on which the claim was filed, the claimant shall 
have the option of bringing an action before the courts, 
if he does not prefer to exercise the option the law 
grants him to await such a decision and thereafter to 
take a legal action if he so desires. Claims for the 
recovery of taxes paid in excess may be filed at any 
time up to two years from the date the tax claimed 
was paidinto the Treasury. In the case of every claim, 
the burden of proof is upon the taxpayer, but during 
the field audit and the clerk’s investigations, the bur- 
den of proof may be upon the Board’s civil servants. 


Comments on the Administrative Proceedings 


In the case of all the administrative proceedings 
recorded above, all the arguments and evidence 
offered must be stated in the form of written briefs, 
and only on very rare occasions is the taxpayer allowed 
to speak his case, and even then a full written record 
is made and filed. This is due to the fact that many 
different officials handle each case, and all the neces- 
sary information must be duly classified in the dossier, 
so that each new clerk or inspector assigned to the 
case may form his own opinion on the facts so dis- 
closed. No oral arguments are heard, but the officials 
are fond of freely conversing on the case with the 
National Public Accountant appointed by the taxpayer 
to handle his affairs. 

The decisions on each claim are not arrived at by 
any official in particular, in the administrative sphere. 
In the case of the Delegations in the interior of the 
country, the chiefs in charge rule what in their opinion 
is the consensus of opinion and thought on the par- 
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ticular point under discussion, and only the very 
elaborate cases are handled by the respective sub- 
manager’s department at the Board’s central office 
in Buenos Aires. The personnel of this latter branch 
are more concerned with the judicial aspect of claims 
than that of the administrative angle, but they give 
their legal and founded opinions on all questions 


upon which they are consulted by the chiefs of the 
Delegations. 


Judicial Procedure 


An action may be instituted against the National 
Treasury before the federal judges or other judges 
having jurisdiction, provided the amount in issue ex- 
ceeds $100, in the following instances: 

(a) When an administrative decision imposing a 
fine has been rendered. 


(b) When an opposition as hereinabove described 
has been decided administratively. 


(c) When the recovery of any tax is sought. 


(d) When an administrative decision in opposition 
or reconsideration proceedings, other than one re- 
ferring to an official estimation, has not been rendered 
within the time prescribed by this law. 

The brief is to be filed within the fixed statutory 
period of fifteen days from the date of service of notice 
of the aforementioned administrative decision, or 
from the date of service of a ruling on a petition of 
reconsideration. 

On receipt of the brief, the judge requests the man- 
agement by telegraph to forward to the court the 
administrative records, which must be despatched 
within the following twenty-four hours, and after 
annexation of such record to the court file, the judge 
refers the matter to the Federal Treasury Attorney 
for his opinion as to whether a cause of action is stated 
and whether the court has jurisdiction. If the court 
finds that an action is properly stated, a copy of the 
brief is served on the Federal Treasury Attorney, who 
within thirty days files his answer thereto, together 
with any defenses and objections he intends to rely 
upon. The latter are considered by the court together 
with the other pleadings when rendering judgment. 

If any of the parties so request, an order for the 
taking of evidence may be issued for a term not ex- 
ceeding thirty days, the date of expiration being 
stated in the order itself. Application for the admis- 
sion of evidence may only be made in the brief or in 
the answer, and the evidence is usually taken by the 
clerk of the court, provided none of the parties have 
asked that it be taken by the judge. When investiga- 
tions have to be made outside of the jurisdiction of the 
court, rogatory letters are issued by the judge. After 
expiration of a period of six days from the date of 
service of the last pleading upon the opposing party 
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and if the case has not been opened for the taking of 
evidence, the action is ready for judgment without any 
further inquiry. 

When the term for the taking of evidence has ex- 
pired, the clerk on his own motion appends what has 
been introduced to the record, and the judge calls for 
the record, fixing a day for the hearing within the ten 
days next following. During this period, the parties 
may examine the record in the clerk’s office for the 
presentation of final arguments, whether verbally or 
in writing, whereupon all discussion is closed and no 
further evidence or pleading is introduced. 

When the hearing described above has been con- 
cluded, the judge examines the record of the case and 
gives his judgment within the next thirty days at the 
latest. However, when the arguments are made 
verbally, judgment is given at that time. 

The judgment contains a statement of the case, in- 
cluding the names of the parties thereto, the object 
of the action, the facts alleged (reference to the plead- 
ings of the parties being permitted as to this par- 
ticular), the laws applicable and the resulting deci- 
sion, the granting of costs determining the unsuc- 
cessful party’s attorney’s fees. 

Notice of the order for admission of evidence, the 
order fixing the date for review of the case, and the 
final judgment are given by writ, whereas notice of 
the other proceedings are given by note, for which 
purpose the parties call at the clerk’s office for exam- 
ination of the record on such days as the judge shall 
appoint. The judge hearing the action may commis- 
sion any of the employees of his court to serve writs 
within the jurisdiction of the court. 

From the judgment given by the judge of first in- 
stance, in revenue cases in which the sum ordered to 
be paid is larger than 500 pesos an application for 
appeal may be made to the appropriate federal appel- 
late court within the five days after notification of 
judgment; the appeal is granted only for purposes of 
review and with a stay of execution. 

When the appellant is the plaintiff and fails to enter 
an appearance before the appellate court within the 
ive days following notice of judgment by the court of 
first instance, the court on its own motion deems the 
appeal to have been waived, with costs, and the judg- 
ment given is confirmed and becomes “res judicata.” 
Judgments given in actions allowed by this law, as 
well as those given in actions for the execution of such 
judgments, are final, become “res judicata” and do not 
authorize the prosecution of an action for recovery 
any grounds whatsoever, without prejudice how- 
‘ver to the recourses authorized by Laws No. 48 
and 4.055, 

The provisions of the Code of Criminal Procedure 
ior the Federal Capital and the National Territories 
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is applied, whenever possible, in the prosecution of 
actions governed by the present law, by way of sup- 
plement thereto. In the cases of legal proceedings to 
which this law refers, the Treasury shall be repre- 
sented by Treasury attorneys, who receive fees as 
fixed by law when the judges order the defendants or 
appellants to pay the respective taxes or fines. 

Actions may be brought before the judge of the dis- 
trict in which the tax office in question is situated, 
or in the place where the debtor resides, or in the 
locality in which the offense was committed, or where 


the property, which is the subject matter of the offense, 
has been seized. 


Income Tax Practitioners 


I would now refer to what are known in this coun- 
try as “tax experts.” They represent the American 
equivalent of “tax consultant or engineer,” and as one 
of the profession, I am glad to state that nearly all 
are National Public Accountants. Lawyers undertake 
the claims before the courts, but here again each case 
is usually directed “back stage” bya N. P. A. And the 
reason is a simple one: in order to acquaint oneself 
with modern Argentine income tax, a tax expert must 
have practiced with the Income Tax Board generally 
as an inspector, as it would otherwise be very difficult 
to know the “inside story” of each practical aspect of 
Laws 11,682 and 11,683. As mentioned above, the 
positions of inspector and sub-inspector are filled by 
preference with N. P. A.’s owing to their superior 
capacity for field audits accounting and the general 
application of the law. 

A wonderful opportunity has thus arisen in Argen- 
tina for N. P. A.’s. Ina roll of five hundred and sev- 
enty-five income tax inspectors as of December 31, 
1940, no less than four hundred and thirteen were 
N. P. A.’s or students following that career, whereas 
only forty-nine were lawyers or students of law. 

An interesting point recently made known by the 
project for the modification of Law 11,683, was the 
institution of “free-lance inspectors” in the form of 
National Public Accountants duly registered with the 
Income Tax Board. Articles 75 to 83 of this project 
provide for the creation of a Register of Responsible 
Public Accountants, the duties of whom are greatly 
similar to those of the Board’s inspectors with the 
important difference that they are not civil servants 
but independent professionals representing their 
clients (taxpayers). 

3efore granting the necessary authority, the Board 
must receive a guarantee of solvency amounting to 
20,000 pesos from each practicing accountant who 
wishes to be inscribed, and out of this the Board pro- 
poses to collect any deficiencies or fines that might arise 
through the accountant not having [Turn to page 309] 






















































































































































































































































































































































Should State and Local Taxes Be Cut? 





KOM many sides come reports that non-federal 
finances are reviving. The cities, school dis- 

tricts, and counties depend chiefly upon prop- 
erty taxation, and now find their revenues improving 
because delinquency is dropping. Rising values and 
new building should send assessments up; this will 
mean even more revenue for many public bodies, with 
no increase in rates. In the last two or three decades 
the states have come to rely largely on a class of taxes 
Hence 
their receipts from income, corporation, sales, auto- 


geared to business volume and profitableness. 


mobile, and gasoline taxation are now converting 
annual deficits into current surpluses. Although the 
beginning of automobile and tire rationing presages 
a decline in vehicular revenues, almost every other 
source is increasing. Without either the raising of 
rates or the imposing of new taxes, more funds are 
flowing into local and commonwealth coffers. 

True, there are forces at work tending to increase 
the needs of these governments. In some Cases un- 
usual outlays are being required, particularly of 
municipalities in defense factory and encampment 
areas, to meet new needs thrust upon them by 
rapidly expanding populations. More generally, to- 
day’s rising prices are affecting the expenses of govern- 
ment unfavorably, as they are those of everybody else. 

On the other hand, some of the burdens occasioned 
by economic depression are now lightening. Notably 
this is the case with relief. Thus, after all the debits 
and credits are totaled, it still appears that the last 
year’s economic expansion is for many states and 
localities turning the long-accustomed deficits, or at 
best perilous balances, into surpluses. 

Let us hasten to add that this improved situation 
does not mean that indebtedness is gone. The debts 
of most of the states and lesser jurisdictions are ac- 
cumulations of many years, not to be cancelled by 
brief good fortune. When we refer to a government’s 
deficit giving way to a surplus, it is not its total debt 
or surplus that is meant, but that of the usual vearly 
accounting period. 

It is obvious that the Federal Government needs 
far more revenue; consequently no one proposes tax 
reductions there. But now that the fiscal position 
of a growing number of other governmental units is 
improved, demands are heard increasingly, some from 
high sources, that they lower their levies. 


* Department of Economics, Carnegie Institute of Technology. 
Pittsburgh, Pa. 
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Should the respective taxing authorities comply: 

\t a time when the Federal Government is making 
increased demands upon our pocketbooks there is 
apparent logic in the other governments letting up. 
If local pressure were lessened, our increasing bills 
due to the rising cost of living and to the amazing ex. 
pense of the military effort could the more easily 
be borne. 

Better reasoning, however, holds against local or 
state tax cuts at the present time. Let the expendi 
tures of these units be reduced wherever possible, but 
not the taxes. Why? Because debt payment should 
be speeded up. This holds true today for both in 
dividuals and governments, outside, of course, of the 
lederal Government, for which debt reduction is now 
obviously impossible. 

Both people and governments, if they are to avoid 
credit impairment, must meet their obligations sooner 
or later. Borrowing was great in the recent lean 
years, and the logical time to reduce this kind of debt 
is when income increases, as it is now doing over 
most of the United States. One who buys a defense 
bond is patriotic; so also is he who repays a loan. 
By repayment the debtor releases money to the 
creditor, who is then in the position of seeking a new 
investment for those funds. The ex-creditor can now 
help finance industry’s expansion or he can buy an- 
other defense bond. When he puts the returned 
money into defense aid, he is accomplishing all that 
the debtor could have done in that direction. More 
over, since a private debt has been wiped out, the 
economic structure has been strengthened ; it has been 
better prepared for the shocks to come. 

The strengthening of credit is the first reason, then, 
why governments should use increasing revenue to 
reduce debts rather than to increase expenditures or 
decrease taxes. A second advantage is that delt re 
duction the government through 
diminishing the interest charge. And a third ex 
cellent reason why governments, like people, should 
seize the earliest opportunity for debt reduction 15 
that thereby they may do their part towards stilling 
the inflation which has already begun, and which, i! 
it progresses, will damage most of us. 


lowers cost of 


A brief inquiry into the causes of inflation wil! ex 
plain why wise local and state financing may hel) 
prevent it—or, specifically, why tax cuts would stimu 
late it. The important symptom of inflation is a con 
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siderable and general rise in prices. The rise may be 
i the spectacular sort that afflicted Germany after 
the last war, or it may be of the creeping kind the 
beginnings of which we now see here. What brings 
itabout? Like most questions involving money, bank- 
ing, and credit, the whole story is exceedingly com- 
plicated, but in brief it may be said that inflation is the 
result of a shift in the balance between the things to 
be bought and the purchasing power with which we 
buy. The things to be bought are the host of com- 
modities, like food and automobiles, and the services, 
like doctoring and entertainment, which we produce 
and supply to each other. What we buy with is 
money or anything else which people have got used 
to accepting for payment. Money is thought of first 
in this connection, but in reality, in the English- 
speaking countries, checks on banks have come to be 
considerably more important. In the United States, 
when wholesale business is added to transactions at 
retail, and payments for services are remembered too, 
iully four fifths of the total is paid by checks. 


H' )W does the variety of purchasing power called 
“checks” come into existence ? Sometimes checking 
accounts result from our taking money to banks and 
depositing it, but more often from people, particularly 
business men, going to banks and borrowing. This 
kind of borrowing, unlike some other types, increases 
in periods of active trade, since it is largely done for 
expansion—and expansion is profitable when trade is 
active. Ordinarily a banker enters the proceeds of a 
loan in a checking account in favor of the borrower. 
Then when this borrower, now called a depositor, 
buys things with checks, he is really buying on a kind 
of credit. 

Hence money and a kind of bank credit represented 
by checks constitute between them the bulk of pur- 
chasing power. The rapidity of circulation of these 
exchange media must be allowed for; after such al- 
lowance has been made it can be said that as long as 
total purchasing power does not grow faster than the 
volume of things to be bought, inflation will not occur. 

ut so much do we all hanker to spend that if we get 
our hands on new 


faster than farms and 
lactories are turning out the things we want, we bid 
against each other for the existing goods, and their 
prices go up. This often happens in boom times, and 
now there is the additional factor of tremendous 
significance that the Federal Government, for military 
purposes, has entered the market as an overwhelming 
purchaser. If the government and you and I bid— 


funds 


‘argely on credit of course—against each other for 
the available clothing, steel, etc., prices are bound to 


ise. The only alternative is that mines, factories, 
'ransportation agencies, and other producers turn out 


things fast enough to satisfy all our legally allowed 
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demands, and everybody knows that that is not likely. 

Is inflation, with its tremendous dislocations and 
inequities, inevitable then? Not if total dollars spent 
can be kept down to a rate of increase no greater than 
that at which we are able to turn out increased sup- 
plies of things to buy. Since the likelihood is that 
the Federal Government will become a greater rather 
than a smaller purchaser, somebody else must submit 
to buying equivalently less. This “somebody” is 
people in general, plus their institutions like local and 
state governments. 

Thus once more we face the harsh fact that in spite 
of temporary and pleasing illusions to the contrary, 
our people as a whole cannot have both bombers and 
automobiles. Let there be no illusions about the cost 
of war. The initial prosperity is but an opiate. Every- 
one hopes, humanly enough, that somebody else will 
pay most of the billions involved, and to some extent 
there can be a juggling of the burden—-though to a 
much smaller extent than is commonly realized. 

The more of the people’s income which can be 
diverted from other than the most necessary pur- 
chases, the better from the standpoint of military 
policy. Heavy federal taxation and the selling of de- 
fense stamps and bonds are two ways of shifting 
purchasing power from citizens to Uncle Sam. Get- 
ting state and local governments to decrease their 
expenditures is another way, for this prevents the 
competition of these bodies from making more costly 
the goods and labor the Federal Government wants. 
Persuading either people or governments to pay their 
debts has the same effect, for the repayment of a loan 
does not have the competing, and therefore the in- 
flationary, effect ‘that purchasing services and com- 
modities does. No one other than the debtor is going 
to pay the given debt; more money means no bidding 
up of its amount. Moreover, loan repayment means 
that creditors thereupon have additional funds which 
the Washington government, by taxation or bond 
sale, may get. 


HIS is no time, therefore, for localities and states 

to cut taxes, so long as they have debts to pay. The 
first reason for this conclusion is that taxation for debt 
reduction will repair the credit standing of such gov- 
ernments and prepare them for the strains of the next 
depression. Second, the public interest burden, hence 
the cost of government, will be lessened. Third, by 
cutting expenditures, maintaining taxes, and reducing 
debts, these governments may help to prevent a 
dangerous rise in prices. And finally, by maintaining 
taxes and repaying loans, at the same time spending 
a minimum, school districts, counties, municipalities, 
and the states may store up a backlog of useful public 
projects for the postwar period. There is liable to be an 
appalling slump when the military [Turn to page 309] 
















































































































































































































































By LEWIS 





Tennessee 


Special Tax Commissions 


In 1875, a committee of six was created for the pur- 
pose of investigating and reporting as early as possible 
on how to unify the taxation policy so as to prevent 
property from escaping assessment for taxation, and 
prevent property from being assessed below its tax- 
able value. (Acts of Tennessee, 1875, Joint Resolution 
No. 34, p. 299; approved Feb. 25, 1875.) Apparently 
no report was made. The resolution does not call 
specifically for a report, and no reference can be found 
that one was made. 


Acts of Tennessee, S. J. R. No. 6, p. 455; approved 
Jan. 12, 1893, stated that the “direct tax commission” 
is to report to the general assembly how it disposed of 
the direct tax money received from the Federal Gov- 
ernment. No record of a report can be found in the 
official journals. 

Acts of Tennessee, 1895, H. J. R. No. 1, p. 477; 
approved Jan. 29, 1895, created a committee of eight 
as “The Joint Select Committee on Revenue and As- 
sessment Legislation” for the purpose of considering 
the revision and assessment bill to be reported to the 
Finance, Ways, and Means Committee. No report is 
referred to in either Senate or House journals. 

Acts of Tennessee, 1911, S. J. R. No. 46, p. 306; 
approved March 28, 1911, created a committee of five 
to investigate the subject of taxation upon inheritances 
for the purpose of preparation and present proper bills 
to the legislature with their recommendation for the 
passage thereof. 


Report: 

Report of joint committee to investigate taxes upon in- 
heritances. (Published in Vol. 1 of Senate and House Jour- 
nals, Appendix, 1911, 5 p. Nashville, McQuiddy Printing 
Co., 1911.) 

Public Acts of Tennessee, 1915, S. J. R. 27, p. 637; 
approved Jan. 27, 1915, created a committee of six 
appointed by the Governor to investigate the question 
of assessment and taxation in the state. It was directed 


to make a report to the General Assembly on the 





* Resuming series of articles temporarily discontinued in the 
January, 1942 issue. 

** Assistant Professor of Law, and Librarian, Cornell Law School, 
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results of their investigation and in conjunction with 
the subcommittee from the Finance, Ways, and Means 
Committee. It was directed to frame a bill or bills to 
be presented to the General Assembly. 


Reports: 
Senate and House Journals, Appendix, Pt. 1, 35 p. 


Report of committee to investigate assessment and taxa- 
tion. Nashville, McQuiddy Printing Co., 1915, 108 p. (Con- 
tains, also, a draft of a ‘‘General Assessment Bill,” “a bill 
to quiet land titles,” “a bill to provide for the assessment 
of sleeping car companies,” and “a bill providing the rate of 
taxation,” plus statistical information.) 


A summary of the committee’s recommendations is found 
in Senate Journal of the 59th General Assembly, 1915, p. 681-683. 

Public Acts of Tennessee, 1917, S. J. R. No. 14, 
p. 563; approved Jan. 26, 1917, requested the Tax 
Commission to make some recommendations as to 
how to reach the personal property in the state paying 
no taxes. No record of any report can be found in the 
official journals. 


Acts of Tennessee, Extra Session, 1920, S. J. R. No. 
14, p. 111; approved Sept. 4, 1920, created a committee 
for the purpose of making a thorough study of the tax 
laws of Tennessee and codify and simplify the same. 
It was directed to file a report not later than the first 
Monday in January next with its recommendations 
and proposed legislation. No reference is made to any 
report in the Senate and House journals. 

Acts of Tennessee, lst Extra Session, 1931, S. J. R. 
No. 12, p. 27; approved March 21, 1931, created a 
Committee on Finance, Ways, and Means of eighteen 
members for the purpose of investigating and draft- 
ing and recommending to the next extraordinary session 
revenue bills and measures. It was also directed to 
investigate and recommend revisions and reductions 
in appropriations. 


Report: 


Journal of the Senate and House, 67 General Assembly. 
Ist Ex. Sess., 1931, p. 48-51. 


Public Acts of Tennessee, 1935, H. R. No. 43, p. 477, 
contains a resolution to pay a Special Committee ap- 
pointed under the H. J. R. No. 20, which committee 
investigated the freight rate discrimination against 
the south and which has reported. No record of a 
report can be found in the official journals. 
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Railroad Tax Assessors—Board of Examiners 


In 1875, the Governor was directed to appoint three 
freeholders and to commission them as Railroad Tax 
Assessors for the purpose of ascertaining the value of 
railroad properties within the state in accordance with 
the method set out in this statute. When this assess- 
ment was completed, it was ordered submitted to the 
Governor, Secretary of State, and Treasurer, who 
thereby constituted a Board of Examiners. If the 
Board of Examiners thought the valuation so made 
and reported was too low or was not just and fair, it 
should be the duty of the Governor to appoint another 
Board of Assessors to function in the same manner as 
the previous board. (Acts of Tennessee, 1875, Ch. 78, 
p. 100; approved March 24, 1875.) 

Acts of Tennessee, 1877, Ch. 16, p. 26; approved 
March 16, 1877, imposed on the Railroad Tax Assessors 
and the Board of Examiners the duty of assessing the 
property of telegraph companies within the state in 
the same manner in which they assessed railroad 
property. 

Acts of Tennessee, 1877, Ch. 19, p. 31; approved 
March 20, 1877, gave the Board of Examiners the 
power to fix the value of railroad property if they did 
not agree with the value as set by the Railroad Tax 
Assessors, and it was made not necessary to send it 
back to a new Board of Railroad Tax Assessors for 
another assessment. 

No record of any reports of these boards can be 
found in the official journals. 


State Board of Assessors and Equalizers 


In 1895, a State Board of Assessors and Equalizers 
was created composed of three members appointed by 
the Secretary of State, Comptroller of the Treasury, 
and the Treasurer. Its duties were to assess the prop- 
erties of the railroads and telegraph companies in the 
same manner as was then done by the Railroad Tax 
Assessors. It was also to equalize the values of real 
property of the various counties and to investigate the 
assessment of personal property and any evasions of 
such assessment. It was made the duty of the Board 
to study the tax laws of other states as well as those 
of Tennessee and to embody the result of each in- 
vestigation and recommendation of the report in a 
report to the Governor before each sitting of the Gen- 
eral Assembly. Telephone lines were directed to be 
assessed in the same manner as telegraph lines. The 
State Board of Assessors and Equalizers replaced the 
Board of Railroad Tax Assessors. (Acts of Tennessee, 
1895, Ch. 120, p. 203 ; approved May 14, 1895.) 

Acts of Tennessee, 1897, Ch. 7, p. 110; approved 
March 13, 1897, abolished the State Board of Equalizers 
and Assessors. 
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Reports: 


Biennial report of the State Board of Assessors and Equal- 
izers, Dec. 19, 1896, p. 56. (In appendix to S. J. of the 50th 
G. A. (1897) p. 331-386.) 


Board of Assessors and Equalizers. Statutes defining duties 
of the State Board, 1895, Nashville, Franc M. Paul, 1896, 13 p. 


State Tax Assessors 


In 1897, the office of State Tax Assessors was created. 
It was composed of three members appointed by the 
Governor who commissioned them as State Tax As- 
sessors, but if the Railroad Commission was created 
by that Legislature, it was to constitute the State Tax 
Assessors ex officio. The Railroad Commission was 
created by the Legislature, (Public Acts of 1897, Ch. 
10, p. 113) therefore, the State Tax Assessors never 
actually came into existence. (Acts of Tennessee, 
1897, Ch. 5, p. 102; approved April 30, 1897.) No 


record of a report can be found in official journals. 


State Board of Equalization 


In 1899, the Secretary of State, Treasurer, and 
Comptroller of the Treasury of the state were created 
a State Board of Equalization for the purpose of com- 
puting and fixing the value of such properties as were 
within its jurisdiction by the actual cash value of the 
same with the power to reduce or increase the values 
of property so as to conform to this standard. The 
jurisdiction of the Board to equalize property valua- 
tions extended to all property except that now assessed 
by the Governor, Secretary of State, and Treasurer 
(Board of Equalizers) i. e., the railroad, telegraph and 
telephone property. A report was directed to be sub- 
mitted to the General Assembly at its biennial session. 
(Acts of Tennessee, 1899, Ch. 435, p. 1084; approved 
April 24, 1899.) No record of any reports can be 
found in official journals. 


This statute was reénacted by 1901 Acts, Ch. 174; 
1903 Acts, Ch. 258; 1907 Acts, Ch. 602. No record of 
any reports can be found in official journals. 


The 1905 Acts, Ch. 513, p. 1152, directed the State 
Tax Assessors to assess interurban and street railroad 
property at the same time that they assess railroad, 
telegraph, and telephone property. No record of any 
reports can be found in official journals. 

The 1919 Public Acts, Ch. 1, p. 1, directed the Rail- 
road Commission to perform all the duties of the State 
Board of Equalization under the existing law and 
made the members of the State Board of Equalization 
consist of the members of the Railroad Commission. 

The 1919 Public Acts, Ch. 3, p. 13, directed the Rail- 
road Commission to assess the property of all the 
following companies: railroad, telephone, telegraph, 
sleeping car, freight car, street car, power, express, 
pipe line, gas, and electric light. (By this act the 
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Railroad Commission is taking over the duty of the 
State Tax Assessors and the Act provided for the same 
review by the Board of Equalization, (Governor, 
Treasurer, and Secretary of State) as that Board exer- 
cised over the State Board of Tax Assessors.) 


Report: 


First biennial report of the Tennessee State Board of 
Equalization, 1919-1920, p. 206. 


State Tax Commissioner 


In 1921, the office of State Tax Commissioner was 
created. It is referred to as “Commissioner.” His 
powers and duties included the general administra- 
tion of the assessment and tax laws of the state pro- 
curing the assessment of all property in the state at 
its actual cash value requiring assessors to give in- 
formation and reports when called for by him and to 
report all the facts of assessment assembled by him 
to the State Board of Equalization (hereinafter created). 
The tax laws of other states were to be investigated 
by him and a report of his work and the work of the 
State Board of Equalization were directed to be made 
by him to the General Assembly on the first day of its 
biennial session. Section 6 of this law created a State 
Board of Equalization composed of six members and 
the State Tax Commissioner. This Board was directed 
to receive and consider all complaints and reports 
made to it and to equalize and fix the value of prop- 
erties within its jurisdiction at the actual cash value. 
It also was directed to equalize the assessments of 
all property within the state except that property 
which was required by law to be assessed in the 
first instance by the Railroad Commission. (The 
Governor, Secretary of State, and State Treasurer 
continued in their power to review such original as- 
sessments of the Railroad Commission.) The State 
Tax Commissioner and State Board of Equalization 
were given the powers and duties of the State Board 
of Equalization created by Ch. 602 of the Public Acts 
of 1907 and of the State Board of Equalization created 
by Ch. 1 of the Public Acts of 1919. (Note that the Rail- 
road Commission was no longer to function as the State 
Board of Equalization.) (Public Acts of Tennessee, 
1921, Ch. 113, p. 263; approved April 8, 1921.) 


Report: 


First biennial report of the State Tax Commissioner of 
the State of Tennessee, 1921-22, Nashville, Ambrose Printing 
Co., n. d., 430 p. 


Department of Finance and Taxation 


In 1923, the Department of Finance and Taxation 
was created, at the head of which was the Commis- 
sioner of Finance and Taxation. This department was 
given the power to exercise all the rights and duties 
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of the State Budget Commission, the State Auditor, 
the Emergency Board, and to supervise the prepara- 
tion of the state budget. The Commissioner of Finance 
and Taxation was directed to submit to the Governor 
an estimate of receipts and expenditures for the suc- 
ceeding biennium with his recommendations for revi- 
sion. The department was given the powers and 
duties of the State Tax Commissioner and the State 
Board of Equalization and all the powers and duties 
of the Comptroller and other state taxation officials; 
and the powers and duties of the Highway Commis- 
sion with respect to issuing motor vehicle licenses and 
the powers of the Printing Commission and the Board 
of Administration of the state institutions. It was 
also directed to purchase all the supplies and equip 
ment for all the departments of the state government. 
This department consists of (1) a Division of Accounts 
and Budget, (2) a Division of Taxation (at the head 
of which shall be the Superintendent of Taxation), 
(3) Division of Purchasing. The Governor, Treasurer, 
Secretary of State, Commissioner of Finance and Taxa- 
tion, and the Superintendent of Taxation, were con- 
stituted the State Board of Equalization for general 
property assessment and the adjustment of inheritance 
taxes, and this board was directed to perform the 
functions now vested in the State Board of Equaliza- 
tion and also the functions of the Board of Equaliza 
tion (Governor, Treasurer, and Secretary of State) 
which had the duty of assessing public utility prop 
erties. (Public Acts of Tennessee, 1923, Ch. 7, p. 8; 
approved Jan. 31, 1923.) 

Public Acts of Tennessee, 1927, Ch. 22, p. 53, created 
a Division of Motors and Motor Fuels in the Depart- 
ment of Finance for the purpose of regulating the 
gasoline industry, including the fixing of prices to be 
charged for gasoline. 

Public Acts of Tennessee, Extra Session, 1929, Ch. 
23, p. 46, directed the Commissioner of Finance and 
Taxation to administer the estate tax to be imposed. 
He was also directed to administer the income tax on 
stocks and bonds (created by 1929 Public Acts, Ch. 80) 
and the transfer tax (1929 Public Acts, Extra Session, 
Ch. 29), the gasoline tax (1931 Public Acts, 2d Extra 
Session, Ch. 6), and the gross receipts tax (1937) 
Public Acts, Ch. 108.) 

The 1937 Public Acts of Tennessee, Ch. 33, was 4 
reorganization act but it continued the Department 
of Finance and Taxation under the control of th 
Commissioner of Finance and Taxation. The onl) 
changes were that the Department of Finance and 
Taxation no longer has to handle the Division of 
Accounts and Budgets and the Division of Purchas 
ing which are now in the Department of Administra 
tion. The additional duty, however, was added to the 
Department of Finance and Taxation of administer 
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ing and collecting the privilege tax, which duty was 
formerly performed by the Comptroller. Section 9 
directed the head of each administrative department 
to report in writing to the Governor annually on or 
before August 1 as to the functions, management, and 
financial transactions of his department. The State 
Board of Equalization was continued with the same 
membership except that the Superintendent of Taxa- 
tion was no longer a member. This office apparentiy 
was merged with that of the Commissioner of Finance 
and Taxation. (1937 Public Acts of Tennessee, Ch. 
33, p. 89.) 


Reports of Department of Finance and Taxation to the 
General Assembly of the State of Tennessee 





Place & Date 
of Pub. 


No. of 


Period Covered Report 


Paging 





1923-1924 n.p. n.d. p. 74 


(appendix) 
paged 
separately 
p. 1-53 


June 30, 1925 
to 
June 30, 1926 


n.p. n.d p. 60 


Reports of the Commissioner of Finance and Taxation made 
to the Governor of the State of Tennessee 


1929 July 1, 1926 
to 
June 20, 1928 


n.p. Sth * 


July 1, 1928 
to 
June 30, 1930 


4th Biennial 


Biennial reports of the Commissioner of Finance and Taxation 
to the Governor of the State of Tennessee 


July 1, 1930 
to 
June 30, 1932 


n.p. 


*“No reports have been issued: since the Fifth, according to the 
head cataloger at the Tennessee ‘State Library, February 7, 1941."’ 
—Letter from Frances Cheney, Reference Librarian, Joint Uni- 
versity Libraries, Nashville, Tennessee. 


Texas 
Special Tax Commissions 


A “Tax Commission” was created by the General 
Laws of Texas, 1899, Chapter. 13, for the purpose of 
studying the tax system of the state and to frame and 
report to the legislature a complete system of laws to 
secure just and efficient taxation. In no event was 
this commission to exist beyond the regular session 
of the 27th Legislature, 1901. 


Report: 
Dated December, 1899, Austin, vi (1), 403 p. 


Tax Survey Committee 


In 1927, the Tax Survey Committee was created for 
the purpose of investigating the tax systems of Texas 
and other states and to secure information as to the 
taxable values of Texas properties, the income of indi- 
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viduals and corporations, and the methods of financing 
educational and eleemosynary institutions and depart- 
ments of government, etc. A report was required to 
be made to the regular session of the 41st Legislature, 
or to a special session of the 40th Legislature called 
by the Governor for the purpose of receiving a report. 
(General and Special Laws of Texas, 1927, Senate 
Concurrent Resolution No. 5, p. 482.) 

Report: 


“Report of the Tax Survey Committee, created by the 40th 
Legislature (1929). Dated December 28, 1928, Austin, 1929, 
457 pp. (Published as a Supplement to the Journal of the 
House of Representatives of the 41st Legislature (1931).) 


Texas Tax Survey Committee 


In 1931, the Legislative Tax Survey Committee was 
created and charged with the duty of making a careful 
study of revenue and taxation with special reference 
to the problems presented in Texas, etc. Recom- 
mendations were to be made to the legislature, and a 
report was required to be filed with the legislature not 
later than the end of the first week of the first session 
of the 43rd Legislature, 1933. (Laws of Texas, First- 
called session of the 42nd Legislature, 1931, Senate 
Concurrent Resolution No. 6, p. 106.) 

Report: 


“Report of the Tax Survey Committee, created by the 
First-called Session of the 42nd Legislature.” (1931.) Dated 
January 9, 1933, Austin, n. d. (1933), (7) 346 p. iv, tables. 
Published as a Supplement to the Journal of the House of 
Representatives of the 43rd Legislature (1933). 


State Tax Board 


The State Tax Board was created in 1905. It was 
composed of the Comptroller of Public Accounts, the 
Secretary of State, together with a Tax Commissioner. 
The duty of this Board was to value the intangible 
assets and properties of certain companies named in 
said law. (General Laws of Texas, 1905, Ch. 146, 
Sec. 5.) 

The Act of 1905 was amended by the 30th Legis- 
lature, 1907, Chapter 17, so that most of the businesses, 
formerly subject to intangible taxes, were struck out 
and the intangibles tax law was made to apply to rail- 
ways, ferry, bridge and turnpike companies; the law 
was also amended by the 43rd Legislature, 1933, Chapter 
162, in order to include all common carrier pipe line 
companies under the provisions of said intangibles tax 
law. In 1941, it was expanded to apply also to motor bus 
companies. (House Bill No. 8, Art XIII, May 1, 1941.)+ 

7 ‘The acts under which the State Tax Board operates require 
that the Board file with the legislature the whole amount of such 
revenues which may be lost, etc.; a summary of the proceedings 
of said Board since the date of its last report; and such other 
matters concerning the public revenues as said Board, or any mem- 
ber thereof, may deem to be of public interest. This Board has 
regularly filed a report since the date of its creation, except for 


the years 1909, 1910, and 1911.’’—Letter dated July 7, 1937, received 
from the State Tax Board, Austin, Texas. 
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In 1939, the Comptroller of Public Accounts was 
made ex officio Tax Commissioner. The State Tax 
Board is now composed of the Comptroller of Public 
Accounts, the Attorney General and the Secretary of 
State. (1939 Texas Laws, Vol. 1, p. 645.) 


Reports 


The reason for the apparent discrepancy in the title 
(Reports of the Tax Commissioner instead of the State 
Tax Board) is found on page 1 of the first report: 


“Owing to the fact that two members of the Board, Hon. 
J. W. Stephens, Comptroller of Public Accounts of the State 
of Texas, and Hon. O. K. Shannon, Secretary of State, are 
the official heads each of important, responsible and hard- 
working departments of the state government and ex-officio 
members of other important boards, the bulk of the detail 
work of the State Tax Board fell by agreement to the Tax 
Commissioner—the Legislature having made no provision 
for clerical aid to the Commission.” 


Annual Reports of the Tax Commissioner 








Place € Date 
of Pub. 


No. of 


Year Period Covered Report 


Paginy 





1906 Period ending 
Aug. 31, 1906 
Dated Sept. 
19, 1906 


Austin, 1906 1st 95 p. 


1907 Fiscal year " 1907 2nd 49 p. 
ending Aug. 
31, 1907 
Dated Sept. 
10, 1907 


1908 * Fiscal year = 1908 3rd 105 p. 
ending Aug. 
31, 1908 
Dated Nov. 15, 
1908 


1912 Fiscal year = 1912 4th 
ending Aug. 
31, 1912 
Dated Nov. 15, 
1912 


wn 
wn 
uo) 


1913 Fiscal year 1914 5th 106 p. 
ending Aug. 
31, 1913 
Dated Dec. 31, 
1913 


1914 Fiscal year = 1915 6th 
ending Aug. 
31, 1914 
Dated Nov. 6, 
1914 


1915 For the year : n.d. 7th 
1915 (1916) 

1916 For the year = n.d. 8th 
1916 (1917) 


98 p. 
-+-table 


54 p. 
-+table 


88 p. 
+table 
1917 For the year n.d. 9th 68 p. 


1917 (1918) +table 
1918 For the year a n.d. 10th 91 p. 


1918 (1918) +table 
1919 For the year ” n.d. lith 95 p. 


1919 (1920) +table 
Dated Dec. 31, 
1919 
1920 ** For the year 7 n.d. 12th 
1920 (1920) 
1922 Fiscal year - n.d. 13th 146 p. 
ending Aug. (1922) 
13, 1922 
Dated Nov. 29, 
1922 


118 p. 





* ‘There were no reports covering the years 1909, 1910, and 
1911.""—Letter dated July 28, 1937, from the State Tax Board, 
Austin, Texas, 

** “There was no report of the Tax Commissioner of the State of 


Texas for the year 1921.’’—Letter dated July 28, 1937, from the 
State Tax Board, Austin, Texas. 
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The Tax Commissioner seems to have done all the 
work, so the reports were known as his. Thus, while 
the reports were in the name of the Tax Commissioner, 
they were always actually the reports of the Board. 


Reports of the State Tax Commissioner 





Place & Date No. of a 


Year Period Covered of Pub. Report 





1923-24 Fiscal years Austin, n.d. 
ending Aug. (1924) 
31, 1923, and 
Aug. 31, 1924 
Dated Oct. 1, 
1924 


1925-26 Fiscal years ae n.d. 
ending Aug. (1926) 
31, 1925, and 
Aug. 31, 1926 
Dated Oct. 1, 
1926 


1927-28 Fiscal years 2 n.d. 
ending Aug. (1929) 
31, 1927, and 
Aug. 31, 1928 
Dated Oct. 1, 
1928 


1927 For year 1927 ie n.d. 
(1927) 
1929-30 For years aS n.d. 
1929-30 
Dated Dec. 8, 
1930 


1931-32 Fiscal years ™ n.d. 
ending Aug. (1933) 
31, 1931, and 
Aug. 31, 1932 
Dated Dec. 21, 
1932 


14th & 15th 23 D. 


16th & 17th 23 p, 


18th & 19th 38 p. 


Sup. Rep. 10 p. 


20th & 21st 24 p. 


22nd & 23rd 34 p. 


Reports of the State Tax Board 


Place & Date 


No. of 
of Pub. 


Year Period Covered Report 


Paging 


vii+146 p. 





1933-34 Fiscal years Austin, n.d. 
ending Aug. (1935) 
31, 1933, and 
Aug. 31, 1934 
Dated Dec. 22, 
1934 


1935-36 Biennial - n.d. 
report for (1937) 
the two 
fiscal years 
ended Aug. 

31, 1936 
Dated Jan. 15, 
1937 


1937-38 Biennial = n.d. 
report for (1939) 
the two 
fiscal years 
ended Aug. 

31, 1938 
Dated Jan. 15, 
1939 


1937 Jan. 1, Ks n.d. 
1937 n.p. 


24th & 25th 


26th & 27th vii4+-73 p. 


28th & 29th ix+44 p. 


Preliminary 83 leaves 
Report Mimeo- 
State-Wide graphed 
Tax Survey 


State-Wide 
Tax Survey 
Sponsored by 
State Tax 
Board (W.P.A. 
Project) 


30th & 31st 36 D. 


1938 Dated Aug. 2 1938 
25, 1938 


1939-40 Annual ** (1940) 
reports for 
the years 
1939 and 
1940 
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Utah 

Special Tax Commissions 

Laws of Utah, 1903, Resolution, p. 207, directed 
the Governor to appoint a commission of three per- 
sons to be associated with the Attorney General to 
draft a bill contemplating a uniform system of taxa- 
tion to be submitted to the next session of the legis- 
lature and for the purpose of gathering all data needed.’ 


Laws of Utah, 1911, Ch. 84, p. 120, directed the 
Governor to appoint three persons to constitute a 
“Board of Commissioners on Revenue and Taxation” 
to make a complete compilation of all the tax laws 
in force in Utah and to investigate the present system 
of revenue and taxation as well as the tax systems 
in force in other states and report the results of their 
investigation to the tenth session of the legislature 
recommending changes in the present revenue and 
taxation laws to improve the taxation system of the 
state. A bill covering the whole subject of revenue 
and taxation for introduction into the tenth session 
of the legislature was directed to be prepared as a 
part of their report. 

Report: 


Final report of the Board of Commissioners on revenue 
and taxation for the State of Utah. Salt Lake City, January 
20, 1913. Not paged. This report is included in a volume, a 
copy of which is in the office of the Utah State Tax Com- 


mission. 

Laws of Utah, 1921, Ch. 133, p. 373, directed the 
Governor to appoint a commission of five persons to 
make recommendations as to a system of taxation of 
incomes or of a classified property tax or of such a 
system of taxation as will be conducive to an equi- 
table distribution of the tax burden and afford ade- 
quate revenue to the state. One of the members of 
the commission was to be selected from the members 
of the State Board of Equalization. A report was re- 
quired to be made to the Governor on or before 
January 1, 1923, showing its proceedings with recom- 
mendations on the subject of taxation and legislation 
affecting taxation and to further report its recom- 
mendations to the president of the senate and speaker 
of the house of the next session of the legislature. 
Report: 

1921, “Report of the Tax Commission.” Salt Lake City, 


Arrow Press (1923) 40 pp. This report is included in a 
volume, a copy of which is in the office of the Utah State Tax 


Commission. 

Laws of Utah, 1929, Ch. 99, p. 188, created a “Utah 
Tax Revision Commission” consisting of three mem- 
bers appointed by the Governor. A report of its 
findings, conclusions, and recommendation was di- 
rected to be made to the Governor not later than 


“a “We are unable to find any report made by the special commis- 
Sion which was created in 1903.""—Letter from the Utah State Tax 
Commission, dated November 16, 1938. 
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December 1, 1929. It was to investigate the problems 
and matters of taxation as affecting the State of Utah. 
It was also to investigate the tax system and prob- 
lems of other states, etc. Section 12 of the act created 
a “Utah Legislative Tax Committee” consisting of 
eleven members of the legislature to codperate with 
and operate in an advisory capacity to this tax com- 
mission. 

Report: 


Report of the Tax Revision Commission. Dated Novem- 
ber 30, 1929, Salt Lake City, n. d. (8) + 9—134 pp. 


Territorial Board of Equalization 


In 1888, the Territorial Board of Equalization of 
Assessment of Territorial and Territorial School Taxes 
for the years 1888 and 1889 was created consisting of 
seven members elected by the legislature for the purpose 
of making such changes in the assessed valuation of 
the different classes of property in any county as 
might be necessary to equalize the assessment of such 
county with the assessment of other counties. This 
board was required to furnish to the legislature within 
two weeks of its session a report of its official pro- 
ceedings under this act with such recommendations 
as it might deem proper. (Laws of Territory of Utah, 
1888, Ch. 33, p. 49; approved March 7, 1888.) 

Report: 


Report of the Territorial Board of Equalization, 1888. 
Copy in the office of the Utah State Tax Commission. 


The 1890 Laws, Ch. 48, p. 73, provided for a Ter- 
ritorial Board of Equalization in exactly the same 
form as the 1888 Statute, except that this board con- 
sisted of seven members appointed by the Governor 
and was to equalize the assessment of territorial 
and territorial school taxes for the years 1890 and 
1891.? 

In 1892, a Territorial Board of Equalization was 
created consisting of seven members appointed by the 
Governor for the purpose of assessing and evaluating 
all property in Utah owned by railroad, depot, tele- 
graph, and telephone companies and to apportion the 
value among the several counties. It was given the 
power to change the assessed value of any kind or 
class of property in any county as might appear neces- 
sary to make the values conform to law. This board 
was directed to furnish the Assembly in the first two 
weeks of its session a report of its official proceedings 
under this act with such recommendations as it 
deemed proper. (Laws of Territory of Utah, 1892, 
Ch. 23, p. 20; approved March 2, 1892.) Minor 
amendments were made by the 1894 Laws of Utah 
Territory, Ch. 42. 





2 “Evidently no reports of the Territorial Board of Equalization 
were published prior to 1892. The State Tax Commission, Secretary 
of State, and State Library here all lack them and any information 
about them.’’—Letter from Miss M. Gould, Librarian, University of 
Utah School of Law, dated March 9, 1942. 
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Reports of the Territorial Board of Equalization of Utah 











Place & No. of 
Year Period Covered Date of Pub. Report Paging 
1892-93. For yrs. '92 &'93 Salt LakeCity.’94 ~— 
1894-"95 For yrs. 'O4 & "95 “ oe 





(2)+3-66 p 
06 71p 


State Board of Equalization 


The 1895 Constitution of Utah, Art. XIII, Sec. 11, 
provided for a State Board of Equalization consist- 
ing of the Governor, State Auditor, State Treasurer, 
Secretary of State, and Attorney General with duties 
of equalizing the values of real and personal prop- 
erty of the state among the several counties. 

Laws of Utah, 1896, Ch. 129, p. 423, directed the 


Governor to nominate four persons to constitute the _ 


State Board of Equalization. The powers and duties 
of this board were to prescribe rules to guide county 
commissioners when equalizing and assessing; to 
annually assess the property franchises and roadway 
of all railroads, street railways, car, railway depot, 
telegraph, and telephone companies in the state, etc. 
A report was required to be made biennially to the 
legislature containing a statement showing said speci 
fied information along with suggestions it deemed 
proper. This act was amended by the 1899 Laws, 
Ch. 68, p. 102; 1901 Laws, Ch. 65, p. 66; 1907 Laws, 
Ch. 9, p. 9, extending the assessing duties of the 
board to the assessing of the property of electric 
light, pipe line, power and express companies. It 
was also amended by the 1907 Laws, Ch. 28, p. 30, 
and the 1909 Laws, Ch. 63, p. 92, which among other 
things extended the duty of the board to assess canal 
and irrigation companies. It was also amended by 
the 1911 Laws, Ch. 85, p. 122, and the 1919 Laws, 
Ch. 114, p. 319, so that changes were made relating 
to the assessing of the mining industry by the State 
Board of Equalization. 

Laws of Utah, 1921, Ch. 136, p. 377, amended the 
previous acts so that the Governor should name three 
persons to constitute the State Board of Assessment. 

Laws of Utah, 1921, Ch. 127, p. 354, created a De- 
partment of Finance and Purchase which exercised a 
certain control over the finances of various public 
bodies including the State Board of Equalization, 
which control involved providing a system of ac- 
counts and financial reports, examining the legality 
and accuracy of the accounts, receipts, and expendi- 
tures of the various- boards and codrdinating the work 
of the different departments. Each board was directed 
to report to the Governor annually in writing on or 
before December 1, concerning its condition, manage- 
ment and financial transactions. 

Laws of Utah, Spec. Sess. 1930, Ch. 11, p. 17, di- 
rected the State Board of Equalization to collect, 
compile and summarize such statistics as it deemed 
helpful in the determination of legislation of a taxation 





TAX ES—The Tax Magazine 








May, 19-42 






system and to collaborate with the Attorney General in 
preparing bills to put in operation the plan of taxation 
contemplated by the amendments of the constitution. 


Reports of the State Board of Equalization of Utah 














Place & No. of 
Year Period Covered Date of Pub. Report Paging 

1836 For yr. ’96 Salt LakeCity,’97 1st (2)+3-41 p 
1897-98 For yrs. ’97 & '98 - ** '99 Ist Bienn. (2)+3-55 p 
1899-00 For yrs. ’99 & '00 fa = *- "63 (2)+3-59 p 
1901-02. For yrs. ’01 & ’02 fa - an. (2)+3-77 p 
1903-04 For yrs. ’03 & ’04 4 i ~ 7a 85 p 
1905-06 Foryrs.’05&'06 ‘“ ‘ ‘ '07 (2) +3-54 p 
1907-08 For yrs. ’07 & ’08 3 i ** "09 (2)+3-68-+(1) p 
1909-"10 For yrs. ’09 & ’10 mr Ks “ (2)+3-55 p 
1911-12 For yrs. ’11 & ’12 ss = - 5 (2)-+4 9p 
1913-14 For yrs. ’13 & '14 (3)-+4-59 p 

Dated Dec. 15,’14  ** om ‘“* "15 9thBienn, (6)+7-63 p 
1915-"16 For yrs. ’15 & '16 (7)+8 p 

Dated Dec. 15, ’16 R. p.. “I7 10th ‘“ (6)+7-78 p 
1917-18 For yrs. '17 & '18 (5)+6-79 p 

Dated Dec. 16, °18 Salt LakeCity,’19 1ith (2)+5-79 p 


1919-20 For yrs. 719 & ’20 
Dated Dec. 1, ’20 °20 12th - (2)+5-24 p 
1921-'22. For yrs. ’21 & ’22 (1)+26-' 
Dated Dec. 1, ’22 SS = “n.d. 13th ** (3) 4+-6-19 


Reports of the State Board of Equalization 
and Assessment of Utah 














Year Period Covered 





Place & No. of 
Date of Pub. Report Paging 
1923-’24 For yrs. ’23 & ’24 Salt LakeCity,n.d. 14th Bienn.(5)+-6-187 p 
1925-’26 For yrs. ’25 & '26 n.p. n.d. 15th (5)+6-201 p 


Dated Oct. 23, ’26 
1927-’28 For yrs. '27 & ’28 n.p. n.d. 16th ‘* = (3)-+4-179 p 
1929-’30 For yrs. '29 & ’30 Salt Lake City,n.d.17th ** (5) +6-184 p 

Dated Dec. 10, ’30 
State Tax Commission 

Art. XIII of the constitution, Sec. 11, was amended 
to create the State Tax Commission. 

In 1931, a State Tax Commission was created 1 
accordance with the amendment to Sec. 11 of Art. 
XIII to consist of four members to be appointed bh) 
the Governor. Its powers and duties were to pre 
scribe rules to govern the county boards when equa! 
izing and assessing and to maintain from year to 
year a complete record of all land in the state and 
machinery used in mining and all property or surface 
improvements pertinent to mines or mining claims: 
to assess all the property in the state which the con 
stitution requires to be assessed ; to equalize the valuation 
of taxable property among the several counties of 
the state; to have general supervision over the ad 
ministration of the tax laws of the state; to punis! 
taxing officials for violation of the laws; to examine 
the evasion or violation of the tax laws and to deter 
mine where such laws are defective; and to transmit 
to the Governor and each member of the legislatur: 
a biennial report with recommendations as to such 
legislation as will eliminate defects in the tax laws 
and equalize the tax burdens. Sec. 3 provided tha‘ 
the Tax Commission should succeed to all the powers 
and duties of the State Board of Equalization. (Laws 
of Utah, 1931, Ch. 53, p. 217; approved March 4, 1931.) 
This act was amended by the 1933 Laws, Ch. 59. p 
108, and the 1937 Laws, Ch. 99, p. 191. 
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The 1931 Laws, Ch. 39, p. 87, directed a Tax Com- 
mission to administer and enforce the corporate 
franchise tax thereby imposed and also the income tax 
imposed by the 1931 Acts, Ch. 44, p. 129, and also the 
contract on motor carriers imposed by the 1933 Laws, 
Ch. 53, p. 93, and also the taxes on intoxicating 
liquors, tobacco, and oleomargarine and the tax im- 
posed respectively by Chs. 10 and 17 of the 1933 Spec. 
Sess. Laws, and also the sales tax imposed by the 
1933 Laws, Ch. 63; 1933 Spec. Sess., Ch. 20, and 1935 
Laws, Chs. 91 and 92. 


Reports of the State Tax Commission of Utah 


Place & 
Date of Pub. 


n.p., n.d. 


No. of 


Period Covered Report 


For yrs. ’31 & ’32 
Dated Dec. 20, ’32 
For yrs. '33 & '34 - 2nd 
Dated Oct. 1, '34 

For yrs. ’35 & ’36 - = 3rd 
Dated Nov. 18, ’36 

For yrs. °37 & ’38 = o 4th 
Dated Dec. 8, ’38 

For 2-yr. period = Sth 
July 1, ’38 to June 30, '40 


Paging 
(4) +5-293 p 





ist Bienn. 
(2)+3-142 p 
(2)+3-191 p 
(5)+7-155 p 

173 p 


Vermont 

Special Tax Commissions 

In 1898, the Governor was directed to appoint 
two persons to investigate the laws permitting double 
taxation and to report to the legislature at its 1900 
session a measure to relieve the hardship of such 
taxation and reasons why it cannot be relieved. (Laws 
of Vermont, 1898, No. 375, p. 433; approved Nov. 30, 
1898. ) 
Report: 

Double Taxation in Vermont, 1900. 44 pp. 


In 1900, the State Commissioner of Taxes was di- 
rected to investigate the present method of taxing 
corporations in Vermont under the state corporation 
tax and to report its findings and a comparative state- 
ment of the extent to which corporate property and 
property in the ground list is taxable, together with 
such recommendations as it deemed advisable, to the 
general assembly at its 1902 session. (Laws of Ver- 
mont, 1900, No. 335, p. 397; approved November 27, 
1900.) 

Report: 


Special report to the General Assembly, 1902, relating to 
taxation of corporations and individuals. 135 pp. 


In 1906, the Governor was directed to appoint a 
committee of six to investigate the subject of taxa- 
tion and to report thereon to the Governor before 
June 1, 1908, with recommendations to remedy the 


present evils of the system of taxation. (Laws of 
Vermont, 1906, No. 501, p. 770; approved Dec. 19, 1906.) 
Report: 


_Report of the Commission on Taxation appointed under 
No. 501 of the Acts and Resolutions of 1906 of the General 
\ssembly of the State of Vermont, 1908, 115 pp. 
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In 1906, a joint special committee on taxation was 
created, to which should be referred that part of the 
Governor’s message relating to double taxation and 
all bills relating to the equalization of taxation. This 
commission was directed to report its recommenda- 
tions to both houses by bill or otherwise. (Laws of 
Vermont, 1906, No. 506, p. 773; approved October 23, 
1906.) 

Report: 

Report of the Joint Special Committee on Taxation. De- 
cember 12, 1906. Found in H. J. 1906, p. 659-60. 

In 1912, the Commissioner of Taxes was directed 
to procure data relative to the taxation of personal 
property and the amount of deductions claimed on 
account of debts owing in not exceeding thirty towns 
and to compile this data and to have the same printed 
for the use of the assembly. (Laws of Vermont, 1912, 
Nos. 475 and 476, p. 640.) 

Report: 


Report to the Joint Special Committee appointed under the 
provision of Joint Resolution No. 23. 1912, 84 p. 


In 1912, a special joint committee was created to 
consider House Bill No. 374 and other measures of 
tax reform under discussion by members of the 
legislature and to embody their recommendations in 
a bill to be presented to the House of Representatives. 
(Laws of Vermont, 1912, No. 477, p. 641.) 

Report: 
In S. J. 1912, p. 666-67. February 6, 1913. 


In 1915, a special joint committee was created 
to consider No. 35 of the Laws of 1912 relating to 
exemptions from taxation and to report by bill, or 
otherwise, on or before February 17, 1915. (Laws of 
Vermont, 1915, No. 343, p. 535; approved July 27, 
1915.) 


In 1923, the Governor was directed to appoint a 
commission of seven to investigate the subject of 
taxation and to report to the Governor thereon before 
September 1, 1924, with recommendations to remedy 
the evils of the present system of taxation. (Laws of 
Vermont, 1923, No. 276, p. 265; approved March 31, 
1923.) 

In 1929, the Governor was directed to appoint a 
commission of five to investigate the subject of 
taxation and to report thereon to the Governor be- 
fore November 1, 1930, with recommendations best 
adapted to improve the present system of taxation. 
The Governor was given the discretion of having the 
report printed. (Laws of Vermont, 1929, No. 209, 
p. 224; approved February 27, 1929.) 

Report: 

Report of the Vermont State Tax Commission, 1930. 56 pp. 

In 1931, the Governor was directed to appoint a 
commission of three persons to investigate the sub- 
ject of taxation of public utilities engaged in the 
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business of generating or distributing electricity and 
to report to the Governor before November 1, 1932, 
the recommendations best adapted to improve the 
system of taxation of such utilities. (Laws of Vermont, 
1931, No. 304, p. 294; approved April 43, 1931.) 
Report: 

Report of the Commission to Investigate the Subject of Taxa- 
tion of Public Utilities. January 11, 1933. Found in H. J. 
1933, p. 79-87. 

In 1936, the Governor was directed to appoint 
a commission of seven to review the _ principal 
revenue sources and to estimate the revenue from 
these sources for the biennial period 1937-1939, and 
to consider new sources of revenue and the possibility 
of reducing the cost of government; to suggest a 
division of taxation sources between state and towns, 
and to propose a method for obtaining full valuation 
of property in the state. It was directed to report 
its findings and recommendations to the General As- 
sembly of 1937. (Laws of Vermont, 1935-1936, Spec. 
Sess., No. 66, p. 68; approved January 24, 1936.) 
Report: 


Vermont Finances. Report of a Special Commission named 
by Governor Charles M. Smith with its Conclusions and 
Recommendations. Dated 1937, 100 pp. 


Committee 


In 1820, the General Assembly was directed to ap- 
point a committee of one member from each county 
who should examine the lists of valuation of real 
estate returned from the several counties and to equal- 
ize the quantity of land and the estimation and valua- 
tion of said property so as to render the estimation of 
such real estate just and equitable. (Laws of Vermont, 
1820, Ch. 1, p. 3.) This act was amended or reénacted 
by the Laws of Vermont, 1825, No. 9, p. 10, Sec. 18; 
Laws of Vermont, 1837, No. 22, p. 14; Laws of Ver- 
mont, 1841, No. 16, p. 10, Sec. 18; Laws of Vermont, 
1855, No. 43, p. 44, Sec. 30. 

Report: 


House Committee of Ways and Means (1865) Report on 
Taxation of Income of United States Bonds. 8 pp. 


State Equalizing Board 

In 1872, a State Equalizing Board was created con- 
sisting of one member from each county elected by 
the county equalizing convention. The Secretary of 
State was made the ex-officio member and presiding 
officer. The purpose of this board was to equalize 
the valuation of real estate in the several counties. A 
full record of its proceedings was to be kept and a 
copy was to be transmitted by the Secretary of State 
to the House of Representatives in each year in which 
such appraisal was made. (Laws of Vermont, 1872, 
No. 5, p. 41; approved November 26, 1872.) 

This act was amended by the Laws of Vermont, 
1876, No. 15, p. 73, Sec. 4. 














Commissioner of State Taxes 


In 1882, the Governor was directed to appoint a 
Commissioner of State Taxes, and biennially there- 
after, who should report biennially to the General 
Assembly, and his reports were to be printed with 
the Vermont State Officers’ reports. He was directed 
to send blanks to all companies taxed by this act so 
as to require a statement of facts necessary to deter- 
mine the tax to be paid by each company under this 
act which included railroad, express, telegraph, tele- 
phone, insurance, savings bank, trust, steamboat, 
car, or transportation companies. The commissioner 
was given the power to examine the returns of such 
companies and to make any necessary requirements. 
Sec. 41 repealed the sections of the statutes provid- 
ing for the State Equalizing Board. (Laws of Ver- 
mont, 1883, No. 1, p. 3; approved November 28, 1882.) 
Certain amendments were passed by the Laws of 
Vermont, 1890, No. 3, p. 5, and by the 1902 Laws, 
No. 20, p. 14. 

In 1910, the Commissioner of Taxes was directed 
to report biennially to the General Assembly the rate 
per dollar and the amount of all taxes assessed in all 
the towns, gores, school and fire districts for the two 
years ending with the thirtieth day of June preceding. 
Such report was to be printed in the Vermont Public 
Documents. (Note: These reports were formerly 
made by the Secretary of State, but this act replaced 
the section requiring the Secretary of State to make 
the reports.) (Laws of Vermont, 1910, No. 38, p. 30; 
approved January 27, 1911.) [Turn to page 309] 


Reports of the Commissioner of State Taxes 








Period 





Place and No. of 
Covered Date of Pub. Report Paging 

1883 Rutland, *84 ist Bienn. (3)4-21 pp 
1884-85 ” "86 2nd “ (3)4-21 pp 
1886-'87 vs 88 3rd i (3)4-19 pp 
1888-89 is "00 4th se (3)4-19 pp 
1890-91 - "92 Sth - (3)4-27 pp 
1892-'93 = "94 6th ss (3)4-39 pp 
1894-"95 sie 06 7th i (3)4-35 pp 
1896-’97 = 98 8th aa (3)4-40 pp 
1898-’99 N.Y. & Albany, ’00 9th “i (3)4-39 pp 
Biennium ending Albany, ’02 10th as (3)4-38 pp 
June 30, ’02 

Biennium ending Rutland, ’04 lith = (3)4-102(2) pp 
June 30, ’04* (3)4-17 pp 
Biennium ending = 06 12th ss (3)4-151 pp 
June 30, ’06 (3)4-17. pp 
Biennium ending - 08 13th “ (3)4-135 pp 
June 30, ’08 (3)4-17 pp 
Biennium ending Montpelier, ’10 14th . (3)4-233 pp 
June 30, ’10* (3)4-35 pp 
Biennium ending Rutland, '12 15th ‘* (2 pts.) (3)4-398 DP 
June 30, '12 

Biennium ending " 14 16th " (3)4-352 DI 
June 30, '14 

Biennium ending si 16 17th = (3)4-288 pp 
June 30, '16 

Biennium ending sig 18 18th - (3)4-166 pp 
June 30, ’18 

Biennium ending 20 19th ” (3)4-158 pp 
June 30, ’20 

Biennium ending si “73 20th sy (1)+3-154 pp 


June 30, ’22 





* The '04-'10 reports include the reports of the Secretary of State. 
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When we were stationed in Galveston, one of our 
chief unofficial annoyances was the radio. High power 
Mexican stations set up such interference with local 
and other U. S. stations that often no domestic pro- 
gram could be heard distinctly. While the ASCAP 
was feuding with the NBC and CBS, it was not quite 
so bad, because we could get some of the good old 
tunes on the Mexican wave lengths. For a descrip- 
tion of how Mexican stations operate, read the case 
of Piedras Negras, a CCA-5 decision of April 3 (42-1 
ustc {| 9384). 

We tremble to think how many generations it will 
take to complete settlements under existing excess 
profits laws. Not till April 6 of this year did the 
Court of Claims make a decision in the case of 
Monarch Mills (42-1 ustc § 9389) arising under the 
1917 Act. And even now it is not final. Two dissents 
open the way for Supreme Court action. 

If you are a member of an incorporated lodge, or 
any other exempt corporation, see that the Secretary- 
Treasurer complies with TD 5125, issued March 5, 
and reported at 421 CCH J 0333. 

A good case to quote is Northwestern States Portland 
Cement Co. (42-1 ustc J 9354). On March 12, the 
Eighth Circuit Court said: “Bookkeeping entries do 
not produce either income or losses for the purposes 
of taxation. (Interruption by the Shoptalker: Nor 
for any other purpose either.) They are intended to 
record facts and are evidential, but they do not create 
or destroy facts”. Judge Woodrough’s dissent prob- 
ably means an appeal to the Supreme Court. Watch 
your CCH dockets for it. 
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The much publicized case of Schenck and Moskowitz 
was affirmed on March 21, by CCA-2 (42-1 ustc 
{| 9363). 

You really can’t get the full flavor of the Green Bay 
Packers case (BTA memo. of Feb. 7) (423 CCH 
{ 7412-A) until you hear Wallace Jonet, public ac- 
countant in the town that football made famous, tell 
about it. A trip from Green Bay to Sturgeon Bay, 
forty-five miles on roads made dangerous by a wet 
snowfall, seemed short and pleasant, listening to him 
give the lowdown. 

Shed a tear for Philip H. Schaff. He took some 
terrific losses as a result of the 1929 stock market 
crash, but in 46 BTA —, No. 81, he was not allowed 
to deduct them. The decision was rendered on Fri- 
day, March 13 (423 CCH § 7445). 

The most interesting thing in the case of Sun Pipe 
Line Co., CCA-3, March 23, (42-1 ustc § 9371) is foot- 
note 5 of Judge Clark’s decision. Not only is Tom 
Paine’s prose quoted, but also a couplet by Sir Walter 
Scott. 


Memory Lane—Another Turn 


We got a bad attack of nostalgia when we read 
Henry Horne’s fine article in the March Journal of 
Accountancy. His introduction had to do with the 
Wednesday lunch club which was the source of most 
of our dialogues. The last time we attended was in the 
summer of 1940, and only the Lord knows when (or 
if) we’ll ever get there again. Being Navy Cost In- 
spector in a town with only a half dozen CPA’s, and 
where everyone goes home to lunch anyhow, makes 
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getting material somewhat difficult ; and what is more 
important, makes us lose a lot of fun. A recent trip 
to Chicago became a real treat instead of just a tough 
day of travel—work—and travel, by being taken to 
the Union League Club for lunch. 





With a single exception, we are the only Navy man 
in this vicinity wearing a First World War ribbon. It 
has made us keenly conscious of our age. We wonder 
if the fine crop of young Ensigns here, who are so 
officially respectful, aren’t calling us “old man Gluick”, 
or even “Pop”, when we are not around. We were a 
kid Ensign once ourself; and our ship had a Spanish 
War Veteran. Well, one of the privileges of old age 
is reminiscence, so here goes. 

One of the wonders of submarine building is the 
multiplicity of things that are required. They are 
built here, but parts come from all over the country. 
We get a kick every time we see an invoice from 
Russell, Burdsall, and Ward and realize that our 
home town is contributing bolts and nuts to the 
Peto, Pogy and their sister ships. Even the American 
Felt Company of Glenville, Conn., just over the line 
irom Port Chester, has a little of its product in the subs. 

Then the other day we got for audit an invoice from 
an outfit in New Jersey. That sent us back to 1919 
and one of the first audit engagements we had ever 
worked on. In 1918, as now, this metal manufactur- 
ing concern had had Navy contracts, but it had not 
had auditors. Not until it tried to settle accounts with 
both the Internal Revenue Bureau and the Navy did it 
find it necessary to have the services of a CPA; and 
the firm by which we were employed as a junior got 
the engagement. We worked many a long day un- 
tangling the Navy account, and others. Now with 
Walter Peyser making regular audits, we believe this 
concern will have no repetition of its 1919 difficulties. 

Verily, as we have repeatedly remarked, “It’s a 
small world, and it shrinks every day”. The last time 
we were down at Great Lakes we were conversing 
with Lt. Comdr. Leo Ketterer, under whom we had 
fifteen days’ training duty in 1936, and he mentioned 
an officer named Dole. We almost literally pricked 
up our ears at the name. So after a few questions we 
were presently chatting with Lt. Comdr. O. A. Dole, 
whom we had not seen or heard of since we were both 
at the same Ensigns’ School in the old war. And here 
is another instance. When we reported to Ninth 
Naval District in April of last year, we renewed ac- 
quaintance with Captain Louie English, Supply 
Corps, USN, with whom we had such a pleasant 
cruise on the battleship New Mexico in 1930. 

And when the Oklahoma was capsized by the 
Jap blitz at Pearl Harbor, we had a pang in our heart, 
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for we had a fifteen-day cruise in her in September, 
i920. Then we got another sad bump when the loss 
of the cruiser Houston was announced. We had 
such a pleasant cruise in her in 1934. Every once in 
a while we see in the papers the name (and sometimes 
the picture) of Rear Admiral Manley H. Simons, 
Commandant of the Fifth Naval District. In 1918 
when he was skipper of the U. S. S. Kroonland, we 
were under his command for four months. 


Is all this boring you? Would you rather we stuck 
totaxes? Allright. Wedon’t blame you. But please 
remember for yourselves and your clients—our tax 
load in this country is large and increasing. It is not 
pleasant. However, just contemplate for a few 
minutes what is going on in the Axis countries and 
the poor nations which they have subjugated. Taxes 
are cheap here, on that basis. Pay them promptly, 


with a smile; and then buy more and more Defense 
30nd 
»ONAS. 


Postscript: Reading the New York Times of March 
29, we saw the picture of John F. Brennan, passenger 
traffic manager of the U. S. Lines. Brennan was in 
the same class with Dole and the Shoptalker. 


“Aut Scissors, aut Nullus” 


In the good old days, when Life was a magazine ol 
intentional humor, it had a department headed as this 
is. For those who have “small Latin and less Greek”, 
the beauty of the heading may not be apparent, so for 
the moment the Shoptalker will put on his teaching 
habiliments (nice $7 word, eh!) and explain. In days 
of Julius Caesar, he was said to have said that if he 
could not be Caesar, he would be nobody—in Latin 
that is “Aut Caesar, aut Nullus”. So Tom Masson, 
Life’s great editor made a delightful pun. 

Well our duties recently have kept us traveling 
more than usual. And but for our shears, we would 
be hard put to fill up the Shop. This piece of 


‘shear nonsense” comes from the Stanley (Wisconsin) 
Re publican. 


“S. F. Gospodar, who filled out a lot of income tax blanks, 
tells this about his friend, John Ecklor, town of Edson farmer. 
John came in with figures for his 1941 report, and aiter a 
computation, Steve informed John his tax was a certain 
figure. ‘Hell, that’s not enough. Better add 50 bucks,’ said 
John. Steve informed him that the figures must be reported 
as they actually were and the tax paid as is. ‘Don’t make a 
damn bit of difference, Steve,’ said John, ‘I want to give 
Uncle Sam 50 bucks more.’ ‘All right,’ said Steve, and pro- 
ceeded to write one check for the actual tax and another 
for $50, payable to the President of the United States. Ajter 
John signed both checks, he felt better. Despite reports to 
the contrary, Uncle Sam will accept the $50 check, which 
was labeled ‘For War Purposes.’ All this in spite of the 


fact that John still has coming from Uncle Sam the price 0! 
two horses which he lent to the Camp Globe authorities 
about two years ago and which were never returned. To 


have more like John in this country would be well. —The 
Stroller.” 














Ken 


x ( 
provi 
upon 
vides 
of ta 
the 1 
the r 

re 
ery 
be r 
and 
Ken 
serv 
tern 
serv 


Mis 
t 


mat 
Lav 
new 
the 
eral 
pay 
bei 
tra 
rec 
q 
tim 
tro 
chi 
fre 


Kentucky 

% Cigarettes—HB 304 eliminates the 
provision for the affixture of export stamps 
upon export sales of cigarettes and pro- 
vides in lieu thereof for the cancellation 
of tax stamps upon such shipments by 
the manufacturer or wholesaler and for 
the refund of taxes thereon. 

*%Income.—SB 195 provides that ev- 
ery person in military service shall not 
he required to file an income tax return 
and pay income taxes to the State of 
Kentucky during his period of military 
service, until twelve months after the 
termination of the war or his period of 
service, whichever is the earlier. 
Mississippi 

* Business License-—HB 383 makes 
many amendments to the Privilege Tax 
Law of 1940. Most changes deal with 
new tax rates and in practically all cases 
they are substantially reduced. Fed- 
eral Defense project contractors may now 
pay their tax quarterly, each payment 
being based on that portion of the con- 
tract for which payment has_ been 
received, 

*&Franchise—HB 319 changes the 
time limit on appeal, petition, or review 
irom and of the assessment of any fran- 
chise tax from two years to three years 
from the date for filing the return. This 
time limit applies likewise to all rights 
of action by the state for the require- 
ment or examination of returns due un- 
der the act. 

*Gasoline—HB 666 provides a levy 
of 6 cents per gallon on all gasoline used 
within the state, on which gasoline the 
carrier has not been charged for and 
paid the tax to a distributor or dealer 
Within the state under the terms of Chap- 
ter 118, Laws 1940. 

* HB 119 changes method for obtain- 
ing refunds with respect to time required, 
statutory requirements for information 
ind the keeping of records. Additional 
penalties are imposed for violations. 


* New laws. 





Calendar of 1942 Sessions 
State 

Arizona 

(Ist Sp.).... 
California 

(2d Sp:) .. 
Kentucky 
Kentucky 

(Ist Sp.) .... 
Maine (1st Sp.) 
Massachusetts 

(1st Sp.).. 
Michigan 

(tae GP. .... 
Michigan 

(2d Sp.) ... 
Mississippi 
New Jersey 
New York 
Pennsylvania 

(1st Sp.) 
Rhode Island .. 
South Carolina 
Virginia 


Convened Adjourned 
Apr. 6 


Jan. 17 
Jan. 6 


Mar. 5 
Jan. 12 


Jan. 26 
Jan. 


Feb. 
Jan. 
Jan. 
Jan. 


Feb. 
Mar. 


Apr. 7 
Feb. 
Jan. 


Jan. 
Jan. 


Mar. 14 
Mar. 28 


%Income.—HB 723 authorizes the 
audit or examination or inspection of 
books, records, invoices, etc., of taxpay- 
ers doing business within and without 
the state at the principal office if outside 
the state, when necessary to determine 
or verify income, privilege, sales, and 
excise taxes. Costs of such audit are to 
be paid by the taxpayer. 


* HB 772 provides that, in determin- 
ing gross income as regards sales or 
exchanges between affiliated companies 
or persons, or under other circumstances 
where the relation of buyer and seller 
is such that gross proceeds from the sale 
or the value of the exchange are not 
indicative of the true value of the subject 
matter, the commissioner may prescribe 
rules for determining the value according 
to similar transactions where no common 
interest or relationship exists between the 
buyer and seller. 
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*% HB 730 permits dealers in securities 
to deduct interest on loans secured to 
purchase tax-free securities, but requires 
such dealers to include as income the 
interest on such securities. It prohibits 
deductions for losses on transactions be- 
tween relatives within the third degree 
of the civil law. Mandatory penalties 
for failure to file returns are provided 
and provision is made for collection of 
jeopardy assessments. 


*%Property—HB 5 provides for a 
state ad valorem tax of 4 mills for the 
year 1942 and for each year thereafter. 
In the past it was customary to provide 
a tax rate for two year periods and for 
many years the rate has been 6 mills. 


*%Sales—HB 729 sets out in full the 
definitions of contractor and contracting 
and sets forth bond requirements in de- 
tail. Persons who pay a privilege license 
and perform work for a contractor under 
this act may pay the tax at a reduced 
rate. Included now in the 2% rate are 
persons renting or leasing tangible per- 
sonalty. Gross proceeds from the sale 
of machinery, machine parts and supplies 
to manufacturers who are taxable under 
Sec. 2-b are taxable at the wholesale rate. 


* HB 719 repeals Chapter 114, Laws 
1938, and enacts a new use or compensat- 
ing tax. The new law taxes not only 
the use of tangible personal property 
purchased, rented or leased from outside 
the state but also the receipt of services 
such as are set out in Sec. 2(f) of the 
sales tax law. The tax is to be at the 
same rates provided for parallel situations 
under the sales tax law. Primary liability 
is on the user or recipient, in the case of 
services, but provision is made for collec- 
tion by persons selling tangible personalty 
or rendering services and failure to collect 
may result in injunction against con- 
tinuing in business in the state. Returns 
by such persons are due monthly on the 
fifteenth, although the Commissioner is 
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authorized to grant reasonable exten- 
sions for filing returns or paying the tax. 

* HB 323 limits the period for assess- 
ment of or suit for collection of sales 
taxes to three years from the date the 
return is filed. 


New Jersey 


% Property.—AB 16 relates to the col- 
lection of delinquent municipal liens. 
Chapter 27. 

%*SB 214 extends to May 15, 1942, the 
time for the certification of state, county 
and school taxes. Chapter 30. 


New York 


% Alcoholic Beverage Taxes.—See also 
AB 440 under “Franchise” below. 

*SB 580 provides that the tax on 
artificially carbonated or natural spar- 
kling cider with more than 3.2% alcohol 
by volume shall be 1% cents per gallon. 
Chapter 152. 

* AB 588 provides that certain liquor 
permits may be issued for one transac- 
tion or for a calendar year with a fee of 
not to exceed $10 for one transaction nor 
more than $100 for a calendar year. 
Chapter 114. 

% Banks.—AB 1177 exempts from the 
franchise tax trust companies whose stock 
is owned by not less than 20 savings 
banks organized under state law. Chap- 
ter 296. 

% Cigarettes.—_See 
“Franchise” below. 

*Estates—See AB 440 under “Fran- 
chise” below. 

%Franchise—AB 440 continues for 
another year the increased franchise (in- 
come) tax on business corporations; the 
gross income tax on utilities; the emer- 
gency and additional emergency taxes on 
motor fuels; the emergency taxes on 
estates, stock transfers, unincorporated 
businesses, liquors and cigarettes. Chap- 
ter 168. 

¥% AB 892 provides that the tax com- 
mission shall exclude from the computa- 
tion of entire net income of business 
corporations subject to franchise tax, in- 
come used in computing added tax im- 
posed as a franchise tax on real estate 
corporations, upon a change of classifica- 
tion of such corporations. Chapter 122. 

*Income—AB 441 reduces by 25% 
personal income taxes for which returns 
are to be made for calendar years 1941 
and 1942 and for fiscal years or periods 
of less than a year during 1942 and 1943. 
Chapter 111. 

*%&New York City.—AB 56 continues 
until July 1, 1944, the authority of New 
York City to levy special taxes for gen- 
eral fund purposes at present rates. 
Chapter 244. 

*%Property—SB 420 continues until 
December 31, 1942, the time when certain 
unpaid real estate taxes may be paid at 
7% rate of interest in New York City. 
Chapter 180. 


AB 440 


under 





* New laws. 
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*% Stock Transfer.—See also AB 440 
under “Franchise” above. 

%* SB 582 provides that brokers shall 
list in the record book the selling price 
instead of the face value of stock and 
that records shall be kept for four in- 
stead of two years. Chapter 160. 

% Unincorporated Business——See AB 
440 under “Franchise” above. 

*% Utilities—See also AB 440 under 
“Franchise” above. 

* AB 663 provides that while the state 
tax on motor fuels exceeds 2 cents a 
gallon taxicab corporations shall be sub- 
ject to the business corporation franchise 
tax. Chapter 306. 


* AB 2054 authorizes cities to impose 
taxes on utilities until July 1, 1944. 
Chapter 245. 


Rhode Island 


Alcoholic Beverages.—HB 808 levies 
taxes on intoxicating beverages as fol- 
lows: Manufacturers’ license, $5,000 for 
brewery or distillery and $1,000 for 
winery, or $100 to $500 for winery pro- 
ducing only still wine from grapes grown 
on premises owned by winery in state; 
Class A wholesalers’ license for malt 
beverages and wines, $750; Class B 
wholesalers’ license for beverages gen- 
erally, $2,000; wholesalers’ Class C li- 
cense to manufacture, transport, import, 
export, deliver and sell alcohol for 
mechanical, manufacturing, medicinal or 
chemical purposes only, $100. Fees are 
payable to the Liquor Control Adminis- 
trator for the calendar year or prorated 
part thereof. 

HB 808 levies a tax of $1 per 31 gals. 
on beverages manufactured, rectified, 
blended, or reduced for sale in the state; 
provided that on any such beverages con- 
sisting in whole or in part of wine, 
whiskey, rum, gin, ethyl alcohol or other 
strong liquors the tax shall be: still 
wines, $.20 per gal.; sparkling wines, 
$.25 per gal.; whiskey, rum, gin, cordials, 
etc., $.50 per gal.; brandy spirits, $.70 
per gal.; ethyl alcohol for beverage pur- 
poses, $1 per gal.; ethyl alcohol for non- 
beverage purposes, $.05 per gal. Rules 
for collection of the taxes may be pre- 
scribed by the Department of Business 
Regulation. 

Banks.—HB 808 levies a tax on banks 
at the rate of 5% of net income, or $2.50 
per $10,000 of capital stock, minimum tax 
being $10. Returns and taxes are due 
April 1. 

Corporation Business.—HB 808 levies 
a tax on business corporations as fol- 
lows: Domestic corporations 5% of net 
income, $5 per $1,000 of net assets, or 
$2.50 per $10,000 of authorized capital 
stock, whichever is greater, but not less 
than $10; foreign corporations, 4% of 
net income or $5 per $1,000 of net assets, 
whichever is greater, but not less than 
$10. Returns and tax due by April 1 or 


first day of fourth month following close 
of fiscal year. 





‘of alcoholic beverages. 
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South Carolina 


% Cigarettes.—Gov. 920 changes the 
base for computing cigarettes taxes. A 
tax of one and one-half mills is levied 
on each cigarette. Formerly the tax was 
levied on each package based on the re- 
tail selling price. 

*Gasoline—Gov. 850 provides that 
every dealer in gasoline shall add the 
amount of the tax levied to the price of 
the gasoline and also provides that such 
levy is a levy on the consumer. 
Virginia 

* Alcoholic Beverage Taxes.—S|} 24() 
reduces the bottle tax on 3.2% beverages 
to 1% cents for bottles costing 13 cents 
or more. Chapter 352. 

*SB 242 allows a discount of 1% on 
the issuance of crown and lid tax certifi- 
cates as an allowance for losses on sale 
Chapter 323. 

*%SB 243 reduces the bottle tax on 
alcoholic beverages to 1% cents per bot- 
tle costing 13 cents or more. Chapter 353. 

* HB 362 provides for refunds of taxes 
paid on evidence of destruction of alco- 
holic beverages by fire. Chapter 341. 

* Franchise.—SB 97 provides that no 
franchise tax or registration fee shall be 
assessed where the incorporators volun- 
tarily surrender corporate rights. Chap- 
ter 156. 

% Gasoline.—HB 158 relates to refunds 
on taxes paid on gasoline used in aero- 
planes. Chapter 206. 

% Income.—SB 168 relates to computa- 


tion of net income of estates and trusts. 
Chapter 172. 


*SB 220 relates to determination of 
gross income of persons in the U. S. 
armed forces. Chapter 197. 

*%HB 222 relieves persons serving in 
armed military forces from penalties on 
income taxes. Chapter 199. 


*% Motor Carriers—HB 124 requires 
certain motor carriers to purchase motor 
fuel in Virginia or in lieu thereof to make 
payments into the State Treasury. Chap- 
ter 108. 

*% Motor Vehicles—HB 198 makes 
certain changes in motor vehicle regis- 
tration fees. Chapter 377. 

* HB 390 provides for refunds of por- 
tions of registration and license fees for 
motor vehicles, trailers and semi-trailers 
when such vehicles cannot be operated 
for lack of tires and tubes. Chapter 426. 

% Property —HB 60 provides for the 
release of liens on taxes due the Com- 
monwealth or political subdivisions prior 
to January 1, 1923. Chapter 92. 

*% HB 222 relieves persons serving in 
armed military forces from penalties on 
property taxes. Chapter 199. 

*% Utilities —HB 227 requires telephone 
companies to report amount of buried 
cable, submarine cable, buried wire of 
other property used in lieu of conduits 
or lines for purposes of determining the 
license tax. Chapter 358, 
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ALABAMA 
June 1 
Automobile dealers’ reports due. 
June 10—— 


Automobile dealers’ reports due. 

Oil and gas conservation tax due. 

Tobacco use tax and reports due. 

Tobacco wholesalers’ and jobbers’ reports 
due, 

Wholesalers’, distributors’ and retailers’ 
alcoholic beverage reports due. 

June 15—— 


Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 


lubricating oils tax reports due. 
Income tax (second installment) due. 
Motor carriers’ mileage tax and reports 
due. 
June 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax and reports 
due. 
Gasoline tax and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax and reports due. 
June 30—— 
Carbonic acid gas reports due. 


ARIZONA 
June 5—— 
Alcoholic beverage licensees’ reports due. 
June—First Monday—— 
Railroad, telegraph and telephone company 
reports due. 
June 15—— 
Gasoline tax and reports due. 
Gross income tax and reports due. 
Income tax (second installment) due. 
Motor carriers’ tax and reports due. 
Use fuel tax and reports due. 
June 25—— 
Motor fuel carriers’ reports due. 
June 30-—— 
Last day for corporation registration fee 
payments and reports. 


ARKANSAS 
June 10—— 
Alcoholic beverage tax and reports due. 
Natural resources purchase statements due. 
Natural resources severance tax and re- 
ports due. 
June 20—— 
Gross receipts tax and reports due. 
Motor fuel tax and reports due. 


CALIFORNIA 
June 1—— 
Common carriers’ distilled spirits tax and 
reports due. 
Gasoline tax due. 
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June 15— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Use fuel tax and reports due. 
June 20—— 
Beer and wine tax and reports due. 
Motor carriers’ gross receipts tax due. 
June—Last Monday 
Last day to file property tax returns. 





COLORADO 
June 5—— 
Motor carriers’ reports due. 
Motor carriers’ taxes due. 
Wholesale dealers’ alcoholic beverage re- 
ports due. 
June 14—— 
Sales tax and reports due. 
Use tax and reports due. 
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June 15—— 
Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Service tax and reports due. 
June 25—— 
Gasoline tax and reports due. 


CONNECTICUT 
June 1—— 
Gasoline tax due. 
June 10—— 
Cigarette distributors’ monthly reports 
due. 
June 15— 


Gasoline tax reports due. 
Railroad and street railway tax 
annual installment) due. 
June 20—— 
Alcoholic beverage tax and reports due. 


(semi- 


DELAWARE 
June 1— 
Chain store tax and reports due. 
Express, telegraph and telephone company 
reports due. 
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June 1 continued—— 
Kent county property taxes due. 
Manufacturer’s license tax and reports due. 
Merchants’ license tax and reports due. 
June—First Monday—— 
Steam, gas and electric company taxes due. 
June 15—— 
Filling stations’ gasoline tax reports due. 
Income tax (second installment) due. 


Manufacturers’ and importers’ alcoholic 
beverage reports due. 
June 30—— 


Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


DISTRICT OF COLUMBIA 
June 10—— 
Licensed manufacturers’ and wholesalers’ 
beer reports due. 
Licensed manufacturers’, wholesalers’ and 
retailers’ alcoholic beverage reports due. 
June 15— 
Beer tax due. 
June 25— 
Gasoline tax and reports due. 


FLORIDA 
June 10—— 
Manufacturers’ and dealers’ alcoholic bev- 
erage reports due. 
June 15—— 
Carriers’ dealers’ and importers’ gasoline 
tax reports due, 
Gasoline tax and reports due. 
Motor fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 
June 30—— 
Motor transportation company taxes and 
reports due. 


GEORGIA 
June 10—— 
Cigar and cigarette wholesalers’ reports 
due. 
June 15— 


Income tax (second installment) due. 
Malt beverage tax reports and payment 


due. 
June 20—— 
Gasoline tax and reports due. 
IDAHO 
June 1—— 
Mining license tax due. 
June 9—— 


Motor carriers’ gross revenue reports due. 
June 10—— 
Beer dealers’ reports due. 
June 15— 
Electric power company reports and taxes 
due. 
Gasoline tax and reports due. 
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STATE TAX CALENDAR 





June—Fourth Monday— 
Property tax (semi-annual 
due. 


installment) 


ILLINOIS 


June i 
Bank share tax becomes delinquent. 
Last day to make personal property tax 
return. 
Personal property tax becomes delinquent 
(except Cook county) 
Real property tax (semi-annual 
ment) due (except Cook county). 
June 10—— 
Motor carriers’ mileage tax due. 





install- 


June 15— 
Cigarette tax returns due, 
Last day to make alcoholic beverage re 
ports. 
Public utility tax and reports due. 
Sales tax and reports due. 
Warehousemen’s alcoholic beverage reports 
due. 
June 20— 
Gasoline tax and reports due. 
Oil production tax and reports due. 


June 30— 
Transporters’ gasoline tax reports due. 


INDIANA 
June 15— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
June 20—— 
Bank and trust 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax and reports due. 


June 25— 
Gasoline tax and reports due. 


company intangibles tax 


IOWA 


June—First Monday 
Freight line and equipment company prop- 
erty tax reports due. 
June 10—— 
Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax and reports 
due. 
June 20—— 
Gasoline tax and reports due. 





KANSAS 


June 10—— 
Malt beverage tax and reports due. 
June 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Motor carriers’ gross ton mileage tax and 
reports due. 
June 20— 
Bank share tax due. 
Property tax (second installment) due. 
Sales tax and reports due. 
June 25— 
Gasoline tax and reports due. 


KENTUCKY 
June 1 
Louisville gross receipts tax due. 
June 10—— 
Alcoholic beverage reports due. 
Amusement and entertainment tax and 
reports due. 
Cigarette tax reports due. 
Refiners’ and importers’ 
ports due. 





gasoline tax re- 





June 15—— 
Motor vehicle fuel (other than gasoline) 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
June 20— 
Oil production tax and reports due. 
June 30—— 
Dealers’ and transporters’ gasoline tax and 
reports due. 


LOUISIANA 
June 1 


Wholesalers’ tobacco tax reports due. 
June 10 








Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ 
Light 

due. 


lubricating oils reports due. 


wine and beer importers’ reports 





June 15— 

Carriers’ gasoline tax reports due. 

Carriers’ kerosene tax reports due. 

Carriers’ light wines and beer reports due. 

Carriers’ lubricating oils reports due. 

Income tax and returns due from foreign 
corporations doing business with no of- 
fice in state. 

Intoxicating liquor manufacturers’ and 
dealers’ reports due. 

Wholesalers’ tobacco tax reports due. 

June 20—— 

Dealers’ gasoline tax and reports due. 

Dealers’ kerosene tax and reports due. 

Fuel use tax and reports due. 

Light wine and beer manufacturers’ and 
dealers’ tax reports due. 

Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use tax and reports 
due. 

Petroleum solvents reports due. 





MAINE 
June 1 
Franchise tax reports due. 
June 10—— 


Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
June 15—— 
Express, telephone and telegraph company 
taxes due. 
Parlor car company taxes due. 
Railroad and street railroad tax (install- 
ment) due. 
June 30 
Gasoline tax and reports due. 





MARYLAND 
June 10—— 


Admissions tax due. 





June 30—— 
Beer tax and reports due. 
Gasoline tax and reports due. 


Reports due on motor fuel purchased jn 
cargo lots. 


MASSACHUSETTS 

June 10—— 

Alcoholic beverage tax and reports due 

Meals’ excise tax and reports due. 
June 15—— 

Cigarette distributors’ 

due. 

June 30—— 

Gasoline tax and reports due. 


tax and_ reports 


MICHIGAN 
June 1—— 


Gas and oil severance tax and reports due. 
June 5—— 


Carriers’ gasoline tax reports due. 
June 10—— 
Common and contract carriers’ reports and 
fees due. 


June 15—— 

Sales and use tax and reports due. 
June 20—— 

Distributors’ gasoline tax and reports due. 

Gas and oil severance tax and reports due. 
June 30—— 


Reports due of property vested in State by 
escheat. 


MINNESOTA 
June 1—— 
Annuity income tax due. 
Last day to make property tax returns. 
Property tax (first semi-annual install- 
ment) due. 
June 10 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
June 14— 
Last day to pay iron severance tax 
Last day to pay taconite tax. 
June 15—— 
Income tax (second installment) due. 
Interstate motor carriers’ mileage tax due. 
June 25—— : 
Gasoline tax and reports due. 
Special use fuel tax and reports due. 
June 30—— 
Last day to make property tax returns. 





MISSISSIPPI 
June 1—— 


Electric light and power, 
line, railroad, sleeping car, telegraph and 
telephone company reports due 

June 5—— 
Factory reports due. 
June 10—— 
Admissions tax and reports due. 
June 15—— 
Gasoline tax and reports due. 
Income tax (second installment) due 


Manufacturers’, distributors’ and whole- 
salers’ tobacco reports due. : 
Retailers’, wholesalers’ and distributors 


light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 


MISSOURI 
June 1—— 


Bank share tax reports due. 
Income tax (first installment) due. 
June—First Monday—— 


Last day to make merchants’ and manu 


facturers’ property tax return. 
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STATE TAX CALENDAR 


STATE TAX CALENDAR 


June 5—— 
Non-intoxicating beer 
due. 
June 15—— 
Gasoline tax reports due. 
Retail sales tax and reports due. 
June 25— 
Gasoline tax due. 
Use fuel tax and reports due. 


permittees’ reports 


MONTANA 
June 1—— 
Metalliferous license tax due. 
June 15—— 
Brewers’ and liquor wholesalers’ tax and 
reports due. 
Electric company tax and reports due. 
Gasoline tax and reports due. 
Income (corporation license) tax due. 
June 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 


NEBRASKA 
June 15—— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter reports and tax due. 


and 


NEVADA 

June 1—— 

Imported petroleum products (inspection) 

reports due. 

Mine owners’ annual reports due. 
June—First Monday 

Property tax (quarterly installment) due. 
June 15—— 

Carriers’ gasoline tax reports due. 
June 25—— 

Dealers’ gasoline tax and reports due. 

Fuel users’ tax and reports due. 


NEW HAMPSHIRE 
June 1 
Gasoline tax due. 
June 10—— 
Alcoholic beverage taxes and reports due. 
June 15— 
Gasoline tax reports due. 


NEW JERSEY 
June 1—— 

Foreign insurance company tax (except on 

life premiums) due. 
June 10—— 

Excise tax and reports due from interstate 
busses. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

June 15—— 

Alcoholic beverage tax and reports due 
from manufacturers, distributors, trans- 
porters, warehousemen and importers. 

June 20—— 

Alcoholic beverage retail consumption and 
listribution licensees’ reports and taxes 
due. 

June 30-—— 
Carriers’ gasoline tax reports due. 
Distributor’s gasoline tax and reports due. 


NEW MEXICO 
June 1—— 

Property tax reports due from private car 
companies and railroads dealing there- 
with. 

June 15—— 

Occupational gross income tax and reports 
jue, 

Oil and gas conservation tax reports due. 

Severance tax and reports due. 

June 20 
Motor earriers’ tax and reports due. 
June 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 


NEW YORK 
June 15—— 
New York City gross receipts tax and re- 
turns due. 
Personal income tax (second installment) 
due. 
June 20—— 
Alcoholic beverage tax and reports due. 
June 25—— 
Additional public utility tax and reports 
due. 
New York City conduit company tax and 
reports due. 
New York City public utility excise tax 
and returns due. 
June 30—— 
Gasoline tax and reports due. 


NORTH CAROLINA 
June 1 
Chain store tax due. 
License taxes due. 


Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage tax and 
ports due. 
June 15—— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
June 20—— 
Distributors’ gasoline tax and reports due. 
Franchise carriers’ and haulers’ monthly 
reports and tax due. 


NORTH DAKOTA 
June 15—— 
Alcoholic beverage transactions tax and 
reports due. 
Gasoline tax and reports due. 
Income tax (second installment) due. 
Interstate motor carriers’ tax due. 


OHIO 
June 10—— 
Admissions tax and reports due. 
Class A and B permittees’ alcoholic bever- 
age reports due. 
June 15—— 
Cigarette use tax and reports due. 
June 20—— 
Dealers’ gasoline tax reports due. 
Real and public utility property 
(semi-annual installment) due. 
June 30 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 


taxes 


OKLAHOMA 
June 1—— 
Oil, gas and mineral gross production tax 
and reports due. 
June 5— 

Mine (other than coal) operators’ reports 
due. 
June 10—— 
Airports’ 
due. 

Alcoholic beverage tax and reports due. 


gross receipts reports and tax 


June 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 

June 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Diesel fuel oil tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 

June 30 
First day to file corporation license tax re- 

ports. 


OREGON 

June 10—— 

Oil production tax and reports due. 
June 15—— 

Property tax (quarterly installment) due. 
June 20—— 

Alcoholic beverage tax and reports due. 

Gasoline tax and reports due. 

Motor carriers’ tax and reports due. 


PENNSYLVANIA 
June 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

June 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax law. 

Manufacturers’ alcoholic beverage tax and 
reports due. 

Philadelphia 
ment) due. 

June 30—— 

Gasoline tax and reports due. 

Scranton property taxes (second quarterly 
installment) delinquent. 


income tax (second install- 


RHODE ISLAND 
June 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
June 15—— 
Gasoline tax and reports due. 


SOUTH CAROLINA 
June 10—— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to make power tax and payment. 
June 15—— 
Motor fuel tax (other than gasoline) and 
reports due. 
June 20—— 
Gasoline tax and reports due. 
Reports due from motor fuel (other than 
gasoline) users. 


SOUTH DAKOTA 
June 1—— 

Express company reports due. 

Passenger motor carriers’ tax due. 

Private car line reports due. 

Railroad, telegraph, telephone, sleeping 
car, light, power, heating, water and gas 
company property tax returns due. 

June 15—— 

Alcoholic beverage reports due. 

Carriers’ gasoline tax reports due; tax due 
in 30 days. 

Carriers’ use fuel tax reports due. 

Dealers’ gasoline tax reports due; tax. due 
in 30 days. 

Sales tax and reports due. 

Use fuel tax and reports due. 

Use tax and reports due. 

June 30—— 
Last day to file property tax returns. 


TENNESSEE 
June 1—— 
Chain store tax due. 
Cottonseed oil mili reports due. 
























































































































































































































































































































































































































































































































Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to make alcoholic beverage re- 
ports. 
June 15— 
Carriers’ use fuel tax reports due, 
Use fuel tax and reports due. 
June 20—— 
Distributors’ 
due. 
Liquid carbonic acid gas tax due. 


gasoline tax and payment 


rEXAS 
Tune 15—— 
Oleomargarine dealers’ taxes and reports 
due. 
June 20—— 


Carriers’ motor fuel use tax reports due. 
Cement distributors’ tax and reports due. 
Liquefied gas and liquid fuel use tax and 
reports due. 
Motor fuel tax and reports due. 
June 25—— 
Carbon black production tax and reports 


due. 

Natural gas production tax and payment 
due. 

Oil and gas well servicers’ reports and tax 
due. 


Oil production tax and reports due. 
Theatre prize and awards tax and reports 
due. 


June 30—- 
Property tax isecond installment) due. 





UTAH 
June I 
Mining occupation tax due. 
June 10—— 


Carriers’ gasoline tax reports due. 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 
June 15—— 
Distributors’ and retailers’ 
and reports due. 


Excise (income) tax (second installment) 
due. 


Use fuel tax and reports due. 
June 30—— 


Alcoholic beverage licenses expire. 
Cigarette licenses expire. 


gasoline tax 


VERMONT 
June 10—— 


Alcoholic beverage tax and reports due. 
June 15—— 
Corporation 
ment) due. 


Electric light and power company tax and 
reports due. 


Personal income tax (second installment) 
due. 


June 30—— 
Gasoline tax and reports due. 


income tax (second install- 


VIRGINIA 
June 1—— 


Bank share tax due. 
Corporation income tax due. 


Income tax information returns due from 
individuals. 


Individual income tax returns due. 
Intangible property tax due. 
Tangible personal property tax returns 
due. 
June 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
June 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 


WASHINGTON 
June 10—— 


Malt products brewers’ and manufacturers’ 


reports due. 
June 15—— 
Butter substitute reports and taxes 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 


WEST VIRGINIA 
June 1—— 
Property tax 
due. 
June 10—— 


(semi-annual 
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FEDERAL TAX CALENDAR 


due. 


installment) 


Alcoholic beverage tax and reports due. 


June 15——* 


Sales tax and reports due. 
June 30—— 


Gasoline tax and reports due. 





WISCONSIN 


June 10—— 
Alcoholic beverage tax reports due. 


Tobacco products tax returns due. 
June 20—— 


Gasoline and diesel fuel tax and reports 


due. 
June 30—— 
Electric codperative 
due. 
Motor carriers’ permit fees due. 


associations’ 


taxes 


Privilege dividend tax and returns due. 
Railroad, telegraph, sleeping car and ex- 


press company property taxes due. 


WYOMING 
June 10—— 
Carriers’ gasoline tax reports due. 
June 15— 
Dealers’ gasoline tax reports due. 
Sales tax and reports due. 
Use tax and reports due. 


Wholesalers’ gasoline tax and reports due. 


June 20—— 
Motor carriers’ tax and reports due. 


FEDERAL TAX CALENDAR 

June 15— 
Corporation income tax and excess 
tax returns due for fiscal year 
March 31. Forms 1120 and 1121. 


profits 
ended 


Entire income-excess profits taxes or first 
quarterly installment due on returns for 


fiscal year ended March 31. 
1041, 1120, 1121, 1120H, 1120L. 


Forms 1040, 


Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for year 
ended December 31, with interest at 6% 


from March 15 on first installment. 


1040 or 1120. 


Form 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 


for year ended December 31. 
1040B, 1040NB, 1040NB-a, 1120NB. 


Forms 
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June 15 continued 

Fiduciary income tax return due for fiscal] 
year ended March 31. Form 1041, 

Foreign partnership return of income 
due by general extension for year ended 
December 31. Form 1065. 

Individual income tax returns due by gen- 
eral extension for year ended December 
31, in case of American citizens abroad, 
Form 1040. 

Individual income tax return due for fiscal 
year ended March 31. Form 1040. 

Last quarterly income-excess profits tax 
payment due for fiscal year ended June 
30, 1941. Forms 1040, 1041, 1120, 1120H, 
1120L, 1121. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended March 31, 1941. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 

Life insurance company income tax re- 
turns due for fiscal year ended March 
31. Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for May. Form 
957. 

Nonresident alien individual income tax 
return due for year ended December 31. 
Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 


for year ended December 31. Forms 
1040NB, 1040NB-a. 
Nonresident foreign corporation income 


tax return due for year ended Decem- 
ber 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended March 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for year ended 
December 31, by general extension. 
Form 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for year ended December 
31. Forms 1040, 1041, 1120, 1120H, 1120L, 
1121, 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended September 30. Forms 1140B, 
1120H, 1120L, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for May. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended Sep- 
tember 30. Forms 1040, 1041, 1120, 
1120H, 1120L, 1121. 

June 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for May. Form 
1012. 

June 30—— 

Admissions, dues and safety deposit box 
rentals tax due for May. Form 729. 
Excise taxes on electrical energy, telegraph 
and telephone facilities, transportation 
of oil by pipe line, and passenger trans- 

portation due for May. Form 727. 

Excise taxes on lubricating oils, matches, 

and gasoline due for May. Form 726. 


Excise taxes on sales due for May. Form 
728. 

Processing taxes on oils due for May. 
Form 932. 


Retail dealers’ excise tax and returns due 
for May on jewelry, etc., furs and toilet 
preparations. Form 728a. 

Sugar (manufactured) tax due for May. 
Form 1 (Sugar). 

Tax on bowling alleys, billiard and pool 
rooms and coin-operated amusement and 
gaming devices due for May, if liability 
incurred. Form 11B. 
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1942 Revenue Bill 


Hearings before the Ways and Means Committee 
on the new revenue bill have drawn to a close. The 
Committee, however, will continue its meetings to 
examine the unprecedented volume of testimony, 
briefs, statements, etc., to decide what provisions to 
include in the new bill. Actual drafting of the pro- 
posed legislation will take considerable time, and it 
will probably be mid-May or later before introduction 
in the House takes place. From this distance it looks 
as if the bill will probably be long and contain many 
technical amendments to relieve inequities which be- 
come more important because of the higher tax rates 
surely to be recommended. 


Certain Exempt Corporations Must File Returns 


The Government is going to keep a watchful eye 
on exempt corporations. By TD 5125, dated March 
5, 1942, Regulation Sec. 19.101-1 was amended to 
require that even though previously ruled exempt, 
certain corporations must file a return. The return 
is not the same kind that is filed by business corpo- 
rations but is an information return. It is designated 
Form 990 and inquires into activities, changes in 
articles of incorporation and by-laws, and distributions 
to shareholders. The reverse side of the form is de- 
signed to secure detailed information as to receipts 
and disbursements and assets and liabilities. 

Especially significant is a footnote on the form 
Stating : 


“The totals entered as items 5, 6 [gifts, pledges, receipts, 
etc.], and items 8 to 15, both inclusive [disbursements for 
salaries, compensation of officers, interest, rents, taxes, other 
expenses, distributions and other disbursements], must be 
supported by itemized schedules showing the amount, and 
the name and address of each person from whom 
money or other property was received or to whom money 
or other property was paid or distributed, in all cases where 
the money or property received, paid or distributed amounted 
to $4,000 or more during the year.” 


The above is interpreted as meaning that only items 
in excess of $4,000 must be supported by schedules, 
rather than the aggregate of all items. 

The following types of exempt corporations must 
file this form: (References in parentheses show Code 
Section under which exempted.) 

Cemetery companies (Sec. 101(5)). 

Corporations within the scope of Sec. 101(6) of the 
Code except exclusively religious corporations. Other 
types of organizations in Sec. 101(6)—the types from 
which returns will be required—are charitable, scien- 
tific, literary and educational organizations, and those 
formed for the prevention of cruelty to children and 
animals (Sec. 101(6)). 

Business leagues, chambers of commerce, real estate 
boards, and boards of trade (Sec. 101(7)). 

Civic leagues ; local associations of employees (Sec. 
101(8)). 

Organizations generally known as social clubs 
(Sec. 101(9)). 

Holding companies for exempt corporations (Sec. 
101(14)). 

Form 990 is also required to be filed where corpora- 
tions of the classes above described apply for ex- 
emption. 

Returns for the taxable year ending in 1941 must be 
filed with the Collector of Internal Revenue for the dis- 
trict where the organization’s principal place of busi- 
ness is located on or before May 15, 1942. 

Returns for subsequent years are required to be 
filed on or before the first day of the third month 
following the close of the taxable year. 


Key Man Insurance and Federal Estate Taxes 


It is a general principle of estate tax law that the 
proceeds of insurance on key men are not subject to 
tax where the corporate beneficiary pays all the pre- 
miums thereon and retains the ownership of the 
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Fourth Edition 


MINIMIZING DEATH TAXES 


By C. Morton WINSLOW 
and K, RAYMOND CLARK 


shane timely is the new Revised and 

Enlarged Edition of this clear and helpful analysis 
of the liabilities exemptions and alternatives under 
inheritance, estate, and gift tax laws. By the authors 
of PROFIT SHARING AND PENSION PLANS. 


New light is thrown on the prospective shrinkage of 
capital by death taxes. Practical yardsticks for gaug- 
ing merits of proposed methods of tax relief are given. 
The effects of current law and regulations are care- 
fully reflected. 
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policy and all indicia thereof. An interesting exten- 
tion of this principle occurs in the recent decision of 
the Board of Tax Appeals in Estate of E. Doerken. 

That case concerned insurance contracted and paid 
for by the corporate beneficiary but with the right to 
change the beneficiary placed in the hands of the in- 
sured key man. The facts indicated that the corpora- 
tion, in its books, treated the insurance as one of its 
assets, readjusting its accounts periodically to reflect 
increases in the cash surrender value and payments 
of premiums. From the facts the Board deduced that 
the insured was only the nominal holder of the right 
to change the beneficiary—that, in reality, the corpo- 
rate beneficiary was sole owner of the policy. This 
resulted in excluding the entire proceeds of the insur- 
ance from insured’s estate. 


Securities Sales Commissions Not 
Deductible as Expenses 


After the Supreme Court upheld that part of the 
Commissioner’s regulations which ruled that commis- 
sions paid on the purchase of securities were not de- 
ductible but were part of the cost of the securities,” 
a controversy arose as to selling commissions. Should 
they be allowed as a busines expense, or should they 


1CCH Dec. 12,477. 
2 Helvering v. Winmtll, 38-2 ustc § 9550, 305 U. S. 79. 
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be treated as an offset against the selling price as 
required by regulation? 
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Conflicting decisions of 


lower tribunals resulted in placing the question before 
the Supreme Court. The answer came in Spreckels v, 
Helvering* and was that the Commissioner’s regula- 
tion was correct. 


The distinction is important where capital gains 


and losses are involved. If the commissions are made 


an offset against the selling price, any benefit from them 
is limited to the applicable capital gain rate, whereas, 
if the commissions were taken as a regular deduction 
the benefit would be equivalent to the highest surtax 


rate plus the normal tax rate. 


While the commissions involved were those on the 


sale of securities, the same rule would prevail as to 
other commissions. 


Use of the $40,000 Gift Tax Exemption 


Because the $40,000 federal gift tax exemption may 


be used as he sees fit, a donor should, naturally, make 
a point of using the exemption to the best possible 


advantage. 


Postponement of its use when future 


gifts are anticipated is advisable when increases in 


tax rates are imminent. 


Immediate employment is 


usually advantageous when decreased exemptions are 
in the offing, etc. 


Once the $40,000 exemption is availed of, however, 


it is gone. It cannot be reclaimed, when rates are 


higher, by contending that its original use was not 
volitional. Thus, when a taxpayer sits back while the 


Commissioner applies the exemption in assessin 


eo: 


oO 
o 
1 


deficiency, he cannot, under the time for amending 
the deficiency assessment has passed, claim that he is 
still entitled to the exemption—that the Commission 
er’s application thereof, in effect, deprived him of his 
right to choose the time for making tax-free transfers. 
Such is the recent holding of the Tenth Circuit Court 
of Appeals in Phipps v. Com.,* in which the court re- 
iterates that one can’t “blow hot and cold” in tax matters 


as suits one’s interests. 


Six Types of Highway Trade Barriers 


There are six types of highway trade barriers that 


tend to retard the full economical use of the highways 
and the free flow of traffic between the states, accord- 
ing to Edgar L. Burtis of the U. S. Bureau of Agri 
cultural Economics in a report to the Tax Institute 


of Wharton School of Finance and Commerce. 


barriers are: 


1. 
r 


Multiple taxation. 


Discriminatory 
tion. 
Taxation of 


classes. 


3 42-1 ustc ff 9345. 
*CCH Fed. Inh. and Est. Tax Service { 10,145. 


taxa- 


special 


ty 


These 


Ports-of-entry. 

Non-uniform size and 
weight regulations. 

Non-uniform _ safety 
regulations. 
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BIA Circuit Hearings 


The Board of Tax Appeals has permanent quarters 
for hearings in New York City in the Grand Central 
Terminal Building. All subsequent New York cal- 
endars, will be called in the new quarters unless other- 
wise indicated. 


The calendar of circuit hearings follows: 


SS May 11 Des Moines. _May 4 
Buffalo .........May 4 Indianapolis ..... May 18 
Cincinnati . May 4 New York Apr. 27, May 25 
Columbus May 11 Omaha ..May 11 
Dallas May 4 Philadelphia ..May 18 


fax Collections Nearly Doubled in Five Years 


State and federal tax collections in 1941 amounted 
to $12,157,000,000 as compared with $6,488,000,000 in 
1930 according to a new edition of Tax Systems 
recently published by Commerce Clearing House, Inc. 

Tax collections of the larger cities, on the other 
hand, have fallen off slightly. The gross tax bill 
for all federal, state and local governments in con- 
tinental United States was estimated at $16,558,000,000, 
a per capita outlay for every man, woman and child 
of $126; all this before the really big new taxes of 
1942 had begun to be collected. 

New York City dropped from its former place as 
the second largest tax collecting unit in the Western 
Hemisphere to third place, with an income from taxes 
amounting to $555,407,755. The city was exceeded 
only by the State of New York and the Federal 
Government of the United States. New York State 
collections top the list for this country with $615,103,000, 
while the smallest state collections were those of 
Nevada, $4,865,553. California, however, led the 
country in per capita tax and the citizens of that 
state footed the state tax bill to the tune of $53.13 
each, although the total collection was little more 
than half that of New York. 

State tax collections jumped from $2,576,000,000 in 
1936 to $4,396,000,000. During the same period, federal 
taxes increased from $3,912,000,000 to $7,761,000,000. 
Income taxes continued to exceed all other sources 
of tax revenue for the Federal Government, the 
amount of collections last year being $3,462,000,000. 
Among the states, income tax ranks fifth, the principal 
sources of state revenue being gasoline and automo- 
bile taxes which together, account for nearly 30% 
of all state revenue. Concern has been expressed 
that the shrinking income from these two important 
sources would compel many states to increase their 
tates of taxation, or seek-new sources. The highest 
State tax revenues in the order of their importance, 
except for payroll taxes for unemployment insurance, 
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continued to be gasoline, sales and use, motor ve- 
hicles, income, alcoholic beverages and real and per- 
sonal property. 

a. 

“\Vhen the federal income tax is applied to interest 
received by a state or municipal bondholder, it is 
neither in form nor in substance, in terms nor in effect, 
a tax upon the state or the municipality which issued 
the bonds. The tax is levied only upon the taxpayer 
who receives the interest from the bonds as his private 
property. It is not in any sense a tax imposed upon 
the property or the income of the state or municipality 
which pays the interest. It is not even a tax upon the 
obligation to pay the interest. Even if the interest 
were subject to federal income tax, a person might own 
a large quantity of state and municipal bonds and 
nevertheless pay no tax whatever.”—Charles L. Kades, 
Asst Gen. Counsel, Treasury Dept., St. Paul, Oct. 
13, 1941. 

-_ =. 

“An average of 12¢ of each of the $864,472,000 paid 
to the states in gasoline taxes in 1940 was used to pay 
interest and principal charges on highway debts. 
About $2,000,000,000 of state road bonds now are 
outstanding.”—Monthly News Bulletin, American 
Petroleum Industries Committee. 
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A Formula for Computing Interrelated Income D=Declared Value Excess ProfitsTax =6.6% of (3000.00—S) 
- ze aes ~ I & E=Regular Excess Profits Tax =35% of (8000.00—D—S) 
And Excess Profits Tax F=Federal Income Tax =25% of (8000.00—D—E-s) 
ae S=State Income Tax =8% of (18695.00—D—E—F) 
The problem of interrelated taxes has become more = p¢ 6% of (3000.00—S) 
. ayy — ; —e _— D=198.00—.066S 
important than ever since income ind excess profits ey 
taxes are now being assessed by more than one juris- E=35% of (8000.00—(198.00—.066 S)—S) 
ee soelegee : ‘ E=35% of 8000.00—198.00+.066 S—S 
diction. This formula has been developed in such a — F=35% of (7302.00—.934 S) 
- ~ ‘ . en es _  E=2730.70—.3269 S 
way that it can be applied to any number of inter F=25% of (8000.00-—-D—E—S) 
related taxes regardless of whether one is deductible | 4F=8000.00—D—E—S oe ; 
, 4F =8000.00—(198.00—.066 S)—(2730.70—.3269 S)—S 
from one or all of the others. 4F=8000.00—198.00-+.066 S—2730.70+.3269S—S 
<2 ; pi ‘ ‘ . 4F=5071.30—.6071S 
Since the algebraic part of the formula is applied  “$—3967'395—_.1517758 
oO ig aS : ~k Te i ac ax } is eces- S=8% of (18695.00—-D—E—F) 
to the highe t br semet te a each tax, tis 1 S=8% of (18695.00—(198.00—.066S) —(2730.70—. 3269S) —(1267.825— 
sary to first determine by inspection what each rate .151775S) 
on : : S=8% of (18695.00—198.00-+.066S—2730.70-+.3269S—1267.825-+ 
will be. Should the correct tax fall on or near the -181775S) i ; ini : 
ae a ee : saaidlliecie _ S=8% of (14498.475+.544675S) r) 
dividing line between two brackets the proof will S$ ==1159.878-1..0435748 
easily indicate the correct percentage to use in the oo HL 
’ : NS Or ae _ evatesns. me SR 
second computation. D=198.00—.066S 
> . —— . - ,  D=198.00—80.0396 ...... = 117.96 
Each step in the process is indicated in the example = 4739.79. 32608 
which appears below: E=2730.70—396.4385 vases = 2334.26 
ne F=1267.825—.151775S Cc 
Value Regular F=1267.825—184.0607 . “4 , seve a Ba By | 
é = ) 
Rell a ae —— Total Highest Bracket Taxes stash bie wath ancora mer‘ 
' . Tax Tax Tax Tax Declared Pric 
Net Profit before Inter- Value Regular 
— Taxes ; $28,195.00 $28,195.00 $28,195.00 $28,195.00 State Excess Excess Federal W 
pnd Income Profits Profits Income 
gg oy np —25,000.00 —20,000.00 Tax Tax Tax Tax bool 
a 000.00 —195.00 —195.00 —195.00 Lower Bracket Taxes... $ 195.00 $ 4,500.00 ff and 
Tax on First $20,000.00 in , a on Highest Bracket Taxes. 1,212.72 $ 117.96 $ 2,334.26 1,083.76 
me —20.000.0 ——_- S———————-s ——_  — rate 
en pacabtited — a Total Taxes ....$ 1,407.72 $ 117.96 $ 2,334.26 $ 5,583.76 | 4. 
SD — prmenecenenrerneneneneernnd comusonans es 
meme — at} { $18,695.00 $3,000.00 $8,000.00 $8,000.00 Adjusted Net Profit Be- 
— —— ee ESE OO fore Income Taxes... $28,195.00 $3,195.00 $8,195.00 $28,195.00 \ 
ates | 89 6.6% 35% 25% Less: _ 
= - si State Income Tax.... —1,407.72 —1,407.72 —1,407.72 van 
Declared Value Excess ove 
Profits Tax ........ —117.96 —117.96 —117.96 5° 
Regular Excess Prof- , OT | 
The Precedents You Need... its Tax ............ —2,334.26 —2, 334.26 is 
Federal Income Tax. —5,583.76 CON 
sn) ene in 
EXCESS PROFITS Net Taxable In- ' 
come ... $20,159.02 $1,787.28 $6,669.32 $24,335.06 TC 
A Volume in The Famous Series of COMPUTATION OF TAXES - 
State Income Tax 1 
First 
U. S. Tax Cases $5,000.00..$ 195.00 an 
Next 
$15,159.02 bor 
This workable collection of precedents estab- at 8% .... 1,212.72 $1,407.72 net 
lished under the excess profits tax laws of 1917- ictal Witten tina ex 
; ; ? x) 
1921 provides the essential background for a Profits Tax whe 
thorough understanding of today’s law. $1,787.28 @ 6.6% $ 117.56 
Here is the final authoritative word of the courts —— Excess Profits lin 
on prior-law excess profits tax cases—on them only $6,669.32 @ 35% $2,334.20 
—and all in one handy volume. Includes full Federal Income Tax pa 
official text of each opinion, arranged by topic, ox $ 750.00 , 
° “ a I 70 - . 
with explanatory headnotes to give accurate, in- $15,000.00 8 
formative emphasis on the main issues. Quick Pe, Bn, -.+ 2,550.00 ta 
. »IID. ne 
contact with all cases reported through the com- @ 19% ... 823.66 ar 
prehensive Case Table and detailed Topical Index. <a fi 
’ Total Normal , 
About 1000 pages, 7 x 10 inches, . . ae $4,123.66 p 
: urtax 
cloth, gold stamped. Price $5 $24,335.06 
@ 6% ....$1,460.10 . 
May We Send Your Copy Today? sempeninene tr 
Total Federal eae Cc: 
ERGE) CLEARING; HOUSE, ING. Income Tax ee , 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES N t A t f E h 1 
e moun oO ac ae 
NEW York SCHICAGO.~==S WASHINGTON Tax .......... sees. $1,407.72 _ $117.96 $2,334.26 $5,583.76 J | 
ore SOC t 


—N. F. Graham, Boise, Idaho. 
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Corporate Taxation and Protedure in Pennsylvania. 
sy Leighton P. Stradley and I. H. Krekstein. Com- 
merce Clearing House, Inc., Chicago. 2 vols. pp. 1144. 
Price $15.00. 

With the publication of Volume 2, this important 
book on Pennsylvania taxes reaches its full stature, 
and attains the hearty, round coverage of the corpo- 
rate tax law of the Commonwealth for which it was 
designed. 

Written by outstanding authorities on Pennsyl- 
vania taxation, this reference and source work 
gives detailed and practical guidance on every aspect 
of the principal corporate tax laws. For each tax 
covered, the discussion and analysis carries forward 
in logical and orderly fashion from historical back- 
ground, through development and interpretation, to 
practical application and procedure. 

Volume I provides 476 pages of worthwhile assist- 
ance on the intricacies of domestic bonus, foreign 
bonus, capital stock, foreign franchise and corporate 
net income taxes. All are thoroughly analyzed and 
explained. The step-by-step procedure in the settle- 
ment and collection of these taxes is helpfully out- 
lined for guidance in handling everyday problems. 

In similar easy-to-read style, Volume II, in its 668 
pages, comprehensively spans the personal property, 
gross receipts and corporate loans taxes, together with 
taxes on insurance companies and insurance business, 
and shares of financial institutions. Thoughtful classi- 
fication of material and understandable discussion of 
pivotal points aid the search for needed facts and data. 

Technical details arising under these laws are care- 
fully explained. Throughout, for the more compli- 
cated problems encountered, tested formulas and 
illustrative examples show the Tax Man what should 
be done, how to do it. The book is further enhanced 
by pointed discussion of fundamental tax principles 





and constitutional problems wherever necessary all 
through the text. 

The discussion follows the general nature, source, 
history, construction, and application of the pertinent 
corporation tax laws from the very beginnings of 
corporate taxation in Pennsylvania down to date. For 
background, the tax laws, court decisions, and depart- 
mental practices are considered from their inception ; 
for use in actual tax problems, the administration and 
interpretation of the laws are explained as of today. 

Revenue Laws of California, 1941. Compiled by 
Dixwell Pierce. State Board of Equalization, Sacra- 
mento. pp. 1042. Price $3.00. 

The Revenue Laws of California, compiled bien- 
nially by the Secretary of the State Board of 
Equalization, is one of the most satisfactory compi- 
lations of taxing statutes published by state authority. 
Working from the most voluminous statutes of any 
state, the editors have assembled all important rev- 
enue provisions in the Constitution, Codes and Gen- 
eral Laws, and where they have become effective, the 
provisions of the new Revenue and Taxation Code 
upon which the Legislature has been working in 
recent sessions. All provisions are annotated with 
full historical notes, digests of court decisions and 
helpful references and comments. 

Additional features include an outline of the Cali- 
fornia system, a tax calendar, important federal 
statutes governing state taxation, connecting tables 
between new and old statutes and tables of statutes 
providing for special taxes and special assessments, 
both of which are especially numerous in California. 

Within its scope as a statute compilation and with- 
out reference to regulations, rulings, forms and local 
practice which play so large a part in tax administra- 
tion, the book represents a highly worthwhile contri- 
bution to state tax publications—James L. Watson, 
Attorney at Law, Chicago. 
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The Axis wants your business—wants to 
destroy it for once and all. 


With so much at stake, there is no 
doubt you will want to do everything 
you can to meet this Axis threat. Two 
ways are open: Speed production and 
BUY BONDS. The only answer to 
enemy tanks and planes is more Ameri- 
ean tanks and planes—and your regular, 
month-by-month purchases of Defense 
Bonds will help supply them. 
and keep buying. 
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SAVINGS PLAN HELPS 


When you install the Pay-Roll Savings 
Plan (approved by organized labor), 
you not only perform a service for your 
country but for your employees. Simple 
to install, the Plan provides for regular 
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Buy now 


Write for details today! Treasury Department, 
Section R, 709 Twelfth Street, NW., Washington, D. C. 
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Treatment of Married and Single Persons 
Under the Individual Income Tax 
[Concluded from page 263] 


2. Joint Taxation of Earned Income and Earned Income in 


Excess of Maximum. 
a. Equity among families 
Joint taxation eliminates the discriminations of the existing 
system,—i. e., the discrimination between families in which 
the two spouses receive identical family incomes in different 
proportions and between families who receive identical family 


incomes in earned and unearned form. It does not create new 
discriminations. 
b. Equity between families and individuals 

For very large incomes joint taxation would promote 
equity between families and individuals. A high proportion 
of such incomes is spent on objects whose enjoyment by 
one spouse does not diminish the enjoyment left to the other, 
Many durable goods and other items of high level consump- 
tion are examples. Provided that the tastes of husband and 
wife are similar, their well being is measured by family income. 
Married people receiving a given family income would be 
approximately as well off as a single person receiving the 
same amount, and joint taxation would result in an equitable 
distribution of the tax burden. Joint taxation would, however, 
result in discrimination against families at moderate income 
levels. At these levels, income is spent to a large extent on 
food, clothing, and other necessities. Enjoyment of these by 
husband or wife depends not on total family income but on 
their share of it. Hence married persons will receive equi- 
table treatment as compared with single individuals if they 
are taxed on the basis of their share of family income. In 
practice, this would amount to taxation on the basis of one- 
half of family income. Joint taxation would result in over- 
taxation of families and would represent a backward step as 
compared with the present system, which, though it does not 
tax married persons on the basis of their share of family 
income, tends towards the same effect in all cases when both 
spouses contribute to family income. 

We may now piece together the effects of the Treasury 
proposal. For incomes up to the maximum earned income 
limit, it represents no net improvement over the present sys- 
tem; it merely substitutes a discrimination against property 
income for a discrimination in favor of it. For very large 
incomes it constitutes a clear improvement over the present 
system. But owing to the degressiveness of surtax rates the 
form of filing is of minor importance for very large incomes. 
Hence the greatest improvement is produced in the income 
ranges where it is needed least, because the inequities of the 
present system are smallest. 

For intermediate incomes for which the form of filing is 
of most crucial importance, the suggested scheme constitutes 
no net improvement to the extent that the tax liability is 
influenced by the separate taxation of earned incomes. To 
the extent that tax liability is influenced by the joint taxation 
of unearned incomes and earned incomes in excess of the 
maximum the scheme constitutes an improvement in the 
relative treatment of families, but will tend to result in over- 
taxation of families as compared with single individuals. 

All in all the scheme constitutes a slight improvement over 
the present system. 

A scheme would be preferable that combined joint taxation 
of high bracket incomes with taxation of each spouse on the 
basis of one-half of the family income up to a certain max!- 
mum and not with the separate taxation of earned incomes 
up to a certain maximum. So would a straight scheme that 
taxed each spouse on the basis of one-half of the family 
income. But since the initial revenue effects of the former 
scheme might be small and of the latter scheme would be 
negative, there will be opposition to them on the ground 
that they would necessitate a fundamental overhauling of the 
whole surtax structure. 
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State Tax Commissions — Their 
History and Reports 


[Concluded from page 294] 


Department of Finance—Commissioner of Taxes 


In 1923, the State Government was reorganized. 
The office of Commissioner of Taxes was abolished 
and a Department of Finance was created which was 
to be administered by a Commissioner of Finance and 
in which department a Commissioner of Taxes was 
placed as well as a Commissioner of Banking and In- 
surance, and a purchasing agent. The Governor was 
directed to appoint the Commissioner of Taxes. The 
Department of Finance was given the power to exercise 
the rights, powers and duties (formerly vested by law 
in the Commissioner of Taxes) through the Commis- 
sioner of Taxes, but said commissioner was given the 
exclusive jurisdiction to exercise such mandatory or 
discretionary rights, powers and duties as were vested 
by law in the Commissioner of Taxes. 


Reports of the Commissioner of Taxes 











Period 

Covered 
Biennium ending 
June 30, ’24 
Biennium ending 26 
June 30, ’26 
Biennium ending *28 
June 30, ’28 
Biennium ending "30 
June 30, ’30 
Biennium ending "32 
June 30, ’32 
Biennium ending 
June 30, ’34 
Biennium ending * "36 
June 30, ’36 
Biennium ending 
June 30, ’38 
Biennium ending se "40 
June 30, ’40 


Place and 
Daie of Pub. 


No. of 


Report Paging 


Rutland, ’'24 (1)+3-160 pp 
1-+3-91 pp 
(1)+3-124 pp 
(1)+3-114 pp 
(1)+3-116 pp 
(2)+3-28 pp 
(2)+3-27 pp 
(2)-+3-36 pp 


39 pp 


Springfield, ’'34 


Rutland, ’38 


The Argentine Income Tax 


[Concluded from page 283] 


acted according to the spirit and letter of the law. The 
object of this new institution is, of course, to reduce the 
amount of work that is ordinarily undertaken by 
inspectors. 

The project, in this connection, goes a great length 
in determining the various obligations of the practi- 
tioners inscribed in the Board’s Registers, and among 
the duties involved is the detailed audit of the tax- 
payer’s balance sheet and profit and loss account and 
the construction of an adjusted profit and loss state- 
ment that should conform with the statutory deter- 
mination of taxable income. All these statements, 
accompanying schedules and briefs should be duly 
certified and signed by the National Public Account- 
ant. Each practitioner must also carry a special 
register, rubricated by the Board in which he must 
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state the nature of work undertaken for each taxpayer, 
the returns drawn or rectified, name, address and regis- 
tration number of the taxpayer and the amount of the 
fee charged. All this information must be regularly 
supplied to the Income Tax Board. 


The existence of this extraordinary proposal to 
modify the standing income tax procedure was made 
known in April, 1940, but no modification has as yet 
been made to Law 11,683. Nevertheless, knowledge 
of the possibilities involved to N. P. A.’s. by this inno- 
vation has acted like a tonic increasing the general 
interest of Argentine practicing accountants on in- 
come taxation and promoting to the study of this 
complex legislation. 


Tax Policy and the Control of 
Inflation in England 


[Concluded from page 274] 


in view of the recent measures to mobilize woman-power, 
the peak may well have been reached. Reflecting the 
income generating power of this activity, bank deposits 
have increased, and in November reached a new record 
of £3.2 billions. Bank of England note circulation in 
January also reached the new record of £750 million. 
Wholesale prices have risen, but only from 151 in 
April to 155 in November. The situation shows no 
signs yet of getting out of hand because savings under 
the influence of the direct controls have mopped up a 
great part of the increased income. Nevertheless, in- 
cessant vigilance is still necessary. Wages remain the 
key to the situation and much will depend on whether 
or not the recent increase in the minimum wage in 
agriculture is accepted as a contribution to social 
justice or is made the basis for claims to increases in 
other industries. There are indications that com- 
promise concessions to further demands for wage in- 
creases may have to be made but a runaway situation 
is unlikely. We are all more inflation-conscious than 
we were during the last war, and if still sterner 
measures seem to be necessary to cope with the situa- 
tion, they will be introduced either by changes in 
fiscal policy or by additions to the direct controls 
over the economic system. 


Should State and Local Taxes Be Cut? 
[Concluded from page 285] 


demand ceases. Unless from somewhere there then 
appears a readiness to purchase the products of labor 
and factories, unemployment of men and capital will be 
a painful commonplace. We have had enough of that. 
3y planning ahead, though not spending ahead, both 
governments and individuals may do their parts toward 
absorbing the shock of readjustment to the peace. 






















































































FEDERAL TAXATION IN THE 
PRE-WAR DECADE 


Roswell Magill, Professor of Law, Columbia 
University School of Law 


42 Columbia Law Review, March, 1942, 
p. 356-375 


The main purpose of the present article 
is to consider the major trends now discern- 
ible in statutes and decisions; and to advance 
a few suggestions as to future directions. 
In this article, mainly for purposes of clar- 
ity, the author separates the discussion of 
the statutory history of the period from the 
judicial history; to a considerable degree, 
the Supreme Court was construing the leg- 
islation of the twenties, not of the thirties. 
At the end, by way of conclusion, he draws 
together some of the comments as to the 
future, many of which will appear in con- 
nection with the events of the decade under 
review. 


Statutory History 


The last ten years have seen the addition 
and repeal of many pages in the statute 
books, but the fundamental policies have 
remained curiously static. The great changes 
have not been in the general philosophy of 
the revenue acts, but primarily in the addi- 
tion of new taxes. The core of the structure 
has remained the same. Typical changes 
have been the addition of more rigorous sec- 
tions as to personal holding companies, for- 
eign and domestic; alterations in the basis 
provisions; a section on the accrual of in- 
come to a decedent—important to the per- 
sons affected but not of much general 
interest. 


The comparative sterility of the Congress 
and the Treasury in formulating and enact- 
ing broad general improvements that must 
be studied for months and years before adop- 
tion, is perhaps the most striking feature of 
the past decade. The major changes have 
been essentially administrative in character. 
The Treasury has recently, after four years 
of preparation, published a proposed internal 
revenue administrative Code, seeking to 
modernize and clarify the existing statutory 
provisions, many of which date back to the 
post-civil-war era. The work has been care- 
fully done; and in due course this Code will 


probably be enacted. Two other important 
administrative changes are sections 3760 and 
3801 of the Internal Revenue Code, originally 
enacted in 1938. The first authorizes the 
Commissioner to issue rulings and final clos- 
ing agreements with respect to proposed 
future transactions, not merely with respect 
to past situations. The other section is de- 
signed to lift the bar of the statute of limi- 
tations in stated situations when either the 
Commissioner or the taxpayer maintains as 
to some item of income or deduction a posi- 
tion inconsistent with that asserted in a 
prior year. 

Among other significant changes was the 
enactment of the public salary taxing act, 
to bring state officials within the ambit of 
federal income taxations, and vice versa. 
The way was opened for the statute by 
Helvering v. Berhardt, 304 U. S. 405, and 
Graves v 0 Keefe, 306 U. S. 466 indicating 
that such a provision would be constitutional. 
Although recommendations were made from 
time to time for the elimination of the tax 
exemption accorded to interest on state and 
municipal bonds, nothing was actually done. 
The exemption has long been a major form 
of tax avoidance, and this is the best possible 
time to eliminate it. 

A number of provisions affecting corpora- 
tions have been enacted during this period. 
However, some day the whole system of 
corporate taxation must be thoroughly over- 
hauled, not by the addition or subtraction 
of a few gadgets here and there; but by a 
reorientation of the basic theory of the tax. 
The ability to pay that everyone glibly talks 
about is the ability to pay of the individuals 
who own the income-producing assets or 
business. A proper tax system will be so 
constituted that the taxes on corporate in- 
come are, at least for the most part, deter- 
mined with reference to the total incomes 
of those entitled to the corporate earnings. 

Significant amendments affecting individ- 
uals, other than the enactment of new taxes 
and increases in the burdens of old ones, 
were not numerous. In 1934, the phrase 
“during the taxable year” was eliminated 
from Section 166, dealing with revocable 
trusts, so that the income of trusts revocable 
upon notice of a year and a day became 
taxable to the settlor. This, it seems, 
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modify, | 
should have been the result without a stati Qs 
tory change, but the decisions were general” . . 
otherwise. ie relinc 


The capital gain provisions, always an unge!'SS!0"* 
easy part of the statute, were twice rplte 
vamped, in 1934 and 1938. The presed therefor 
method of taxation gives long-term gaing-™'t © 
the benefit of a comparatively low flat raq’staine 
of tax, and allows the deduction of capital *D¢_ 
losses from ordinary income, subject t foubt i1 
limitations. The problem of equitable tax the rela 
ation of this kind of income has not yet bee question 
solved; and the argument whether capitayt lt estab 
gains should be taxed at all still goes on. always 


Provision was also made in 1934 for th i mod 
taxation as income to a decedent, even ont bl 
who had been taxed on a cash basis, of item plicable 
which had accrued during the period jus The: 
before his death. The amendment wa the de 
aimed at cases in which income earned by 
the decedent and paid after his death hagwith fi 
not been subject to inclusion in an incom@mme 
tax return at all. The Supreme Court ing‘xact 1 
1941 held that fees only partially earne the life 
before death in amounts not fixed until lateg*ty. 
nevertheless “accrued” in part before deat! the lif 
for this purpose. Unless forthcoming degWheth 
cisions suitably restrict the possible sco includ 
of this case, clarifying legislation may hq@™ cl 
necessary. lecisic 


; soe lOW 1 
Although there was a flood-tide of pat ood 
ticular excises in 1932 as a substitute tor @. 


( 
WwW 


general sales tax then proposed by the Way ee 
and Means Committee, these concern law detec 
yers comparatively little. The gift tax resur io 
rected in the same year, though not a larg mall 
revenue producer, provides a great mang 
legal problems. Every case of an iter vive! ine y 
family settlement has gift tax connotations§ ott 
The statute is unique among modern revenuq settle 
laws in containing practically no s pecifica 
tions of the transfers which are de< emed 1 Th 
be gifts and therefore taxable. rs 
The excess-profits tax was the other maj ade 
impost during the period, arriving in 194) with 
quickly amended in 1941. To determine be I; 
what are the excess profits of a corporatio" ot 
has proved to be an individualistic matte ona 
The law now embodies two yardsticks, eithey” 
available to the corporation at its option a 
Under the one, excess profits are proles S wre 
excess of 95 per cent of average earnings! = 


1936 to 1939 inclusive. Under the otliet 
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cess profits are profits in excess of 8 per 
nt of the first 5 million dollars and 7 per cent 
the balance of invested capital. 


Judicial History 


An enumeration of the federal tax deci- 
ions of the Supreme Court during the past 
lecade gives striking evidence of the variety, 
; well as the importance, of the major 
sctrines which have been developed. At- 
ention here, however, will have to be 
rected principally to trends and topics, 
ther than to particular cases; and more 
ttention will be given to recent decisions 
han earlier ones. 


The gift tax having been held constitu- 
ional, the next question was as to its scope. 
uppose that a donor transfers part but not 
| of the bundle of rights constituting own- 
ship of property. For example, he parts 
ith title irrevocably, but preserves a power 
alter beneficiaries. Estate of Sanford v. 
‘omm’r, 308 U. S. 39, involved this situation. 
sanford had created a trust for named bene- 
fciaries in 1913, reserving powers to revoke 
r modify. In 1919, he surrendered the 
wer to revoke, but reserved the power to 
nodify, except that he might not secure prin- 
ipal nor income for himself. In August 












ples 924, during the life of the first gift tax, 
; ie relinquished this latter power. The Com- 
ys an ungulssioner ruled that the gift was not com- 
twice replete until the 1924 relinquishment, and 
» preseseterefore determined a tax. The Circuit 
rm gaingvourt of Appeals and the Supreme Court 
' flat ra kustained the tax. 
of capity The Sanford decision, supra, though no 
ibject \qdoubt intended to introduce more order into 
‘able taxgtlie relations of the three major taxes, raises 
- yet bee questions more serious than those it settles. 


sr capitaglt established clearly, however, that one can 


es on. 
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always avoid a gift tax upon the creation of 
atrust by reserving to the settlor a power 
to modify; the estate tax will then be ap- 
plicable in due course. 


The most significant estate tax decision of 
the decade was Helvering v. Hallock, 309 
U.S. 106. The opinion in this case dealt 
with five different trusts containing the one 
common feature of provisions, differing in 
exact terms, whereby if the settlor survived 
the life beneficiary, he was to take the prop- 
erty. In each case, the settlor died before 
the life beneficiary; and the question was 
whether any part of the corpus should be 
inluded in his estate. The opinion does 


iecision; it does not even explicitly indicate 
tow much of the corpus is to be included 
inthe gross estate. But taken with the deci- 


ute for 3 
he Way ons in the courts below it appears to hold 
-ern law4 “at the value of the life estates is to be 
‘ax resurq educted. This result is reasonable, first, 
t a largeg Cause the life interests are vested and are 
at mani “affected by the death of the settlor; and 
nter vives ‘cond, | because a gift tax would seem to be 
rotationsg “Ue With respect to them. Nevertheless, it 
1 revenue S80t clear yet that the Treasury will finally 
specifica “ttle on this basis. 
eemed tf There are at least thirty decisions of the 
epreme Court in the income tax field dur- 
ver majo "8 the past decade which are worth the 
in 194 careful study of any lawyer dealing regularly 
‘etermineg With these problems. This discussion is to 
rporationg , be limited to seven, chosen because they 
c matter§ “4V€ great present- day and future signifi- 
ks, eitheg "Ce in different subdivisions of the law. 
s option§ a Gregory v. Helvering, 293 U. S. 465, and 
profits i Croman v. Commissioner, 302 U. S. 82. The 
nings fog quirement of a “business purpose” to in- 


he other 





‘ure the validity of a transaction for tax pur- 
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poses has been a part of the law at least 
since Gregory v. Helvering, supra. That case 
established the proposition, meritorious 
enough to a layman but not so acceptable 
to a technician, that compliance with the 
exact terms of the reorganization and ex- 
change provisions is not alone enough. 
Nor, approaching a transaction from the 
other side, is it necessary for the Treasury 
to establish fraud to upset a technically let- 
ter-perfect reorganization. There is an in- 
termediate twilight zone. In general, such 
a transaction should be taxed as it actually 
occurred. 


Groman v. Commissioner, supra, did much 
more damage to the utility of the reorganiza- 
tion provisions. Although the case does not 
specifically so hold it has been widely 
interpreted as meaning that if Corporation A 
agrees with Corporation B or its stockhold- 
ers to acquire B’s assets or stock in exchange 
for A’s voting stock; but the actual transfer 
is made at A’s request to A’s subsidiary S, 
then the exchange by B or its shareholders 
is taxable. 

b. Helvering v. Horst, 311 U. 
Helvering v. Eubank, 311 U. S. 1 In the 
Horst case, supra, involving interest cou- 
pons, assigned by a father to his adult son, 
the kernel of Mr. Justice Stone’s philosophy 
appears in this sentence: 


Such a use of his economic gain. the right to 
receive income, to procure a satisfaction which 
can be obtained only by the expenditure of 
money or property, would seem to be the enjoy- 
ment of the income whether the satisfaction is 
the purchase of goods at the corner grocery, 
the payment of his debt there, or such non- 
material satisfactions as may result from the 
payment of a campaign or community chest 
contribution, or a gift to his favorite son. 


. 112, and 


A literal application of this doctrine might 
lead to the taxation to the settlor of the 
income of any trust. Conceivablv it might 
justify the taxation to the donor of interest 
on bonds or dividends on stock given to the 
donor’s wife or son. Probably, the decisions 
do not go so far. At any rate, the second 
Circuit Court of Appeals does not believe 
that the Horst decision, supra, “means that 
every settlor of a trust is taxable upon what- 
ever part of the income is applied to pur- 
poses, the furtherance of which give him 
satisfaction.” By the same token, the 
Eubank case, supra, means that a man’s earn- 
ings are necessarily taxable to himself, 
whether assigned before or after the work 
is done. 

c. Douglas v. Willcuts, 296 U. S. 1, and 
Helvering v. Clifford, 309 U. S. 331. Having 
determined years ago that alimony was not 
taxable to the divorced wife and not de- 
ductible by the husband, the Court arrived 
without much difficulty at the conclusion 
that the income of a trust for the benefit of 
a divorced wife, sanctioned by the divorce 
decree, is taxable to the settlor husband. 

In Helvering v. Clifford, supra, the Court 
held that the settlor was taxable on the in- 
come of a trust whose existence was limited 
to 5 years, after which the corpus reverted to 
the settlor, the settlor’s wife being the bene- 
ficiary and the settlor trustee. The majority 
opinion relied upon three factors: the short 
term of the trust, the fact that the beneficiary 
was the wife, and the retained powers of the 
husband-settlor. 


d. Higgins v. Comm’r, 312 U.S. 212. This 
decision upset a long era of departmental 
policy of allowing deductions for investment 
expenses of various kinds though not con- 
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nected with a business. Had the court been 
as willing to give deduction provisions a 
liberal interpretation in the interests of wise 
policy, as it has frequently been in the case 
of income provisions, the decision need not 
have been made. It is now generally agreed 
that an amendment to Section 23(a) must 
be promptly adopted to obviate the decision; 
and to avoid the inequity of compelling in- 
vestors in substance to pay a tax on their 
gross income while traders are taxed on 
their net. 


Conclusion 


A time of war is not a time for radical 
improvements in tax laws in the interest 
of equity, although a philosopher might sup- 
pose that, as legislators increase the tax 
burden, they would feel an increasing re- 
sponsibility for improving the operation of 
the revenue laws. Actually, the legislative 
process does not operate in this way. Con- 
sequently, the outlook for the immediate 
future is not very hopeful from the point of 
view either of the objective student of tax- 
ation or of the taxpayer himself. It is 
evident that individual and corporate income 
tax rates will be decidedly increased and 
probably the excess profits tax rates will 
also be raised. The same process of in- 
creasing rates and lowering exemptions will 
doubtless be applied to the estate tax and to 
the gift tax even though their immediate 
revenue significance is not very great. A 
further increase in the scope and rates of 
excise and sales taxes is also in the cards. 
The principal administrative change may be 
the institution of a system of withholding 
income taxes on some of the commoner 
forms of recurrent income, such as salaries, 
wages, dividends and interest. It is pos- 
sible that a correlation of the estate and gift 
tax might occur in time; it is more likely that 
the scope of some of the estate tax provi- 
sions, such as that including the exercise 
of powers of appointment in the gross es- 
tate, will be increased. On the other hand, 
a broad general revision of the income tax 
law, or even of the reorganization provisions, 
is apt to wait until the present emergency 
is over. 


FEDERAL TAXES AND THE RADI- 
ATING POTENCIES OF STATE 
COURT DECISIONS 


Michael H. Cardozo, IV, Member of the 
New York Bar 


51 Yale Law Journal, March, 1942, 
p. 783-797 


The process of decision in the federal 
courts has enabled a number of taxpayers 
to. reduce their taxes by preventing the Com- 
missioner of Internal Revenue from arguing 
in court what may be the vital issue of a 
case. They have accomplished this by ob- 
taining a decision of a state court on issues 
of local law involved in a federal tax pro- 
ceeding. Recent Supreme Court decisions 
have indicated that a local rule of law is 
what any state court has most recently said 
it is, although such court may be far from 
the top of the local judicial hierarchy. Fed- 
eral judges now apparently have no power 
to look into the sources of local law, once 
the local court has spoken. They must ac- 
cept the latter’s view unless some undefined 
“convincing evidence” shows it to be wrong. 


This situation enables certain taxpayers to 
profit in dealing with the Commissioner of 
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Internal Revenue, notwithstanding the lat- 
ter’s access to advice on the law of each case 
from a battery of attorneys, ready to present 
scholarly briefs and arguments. ‘The tax- 
payers’ advantage is founded on the facts 
that substantially all federal tax cases arise 
in federal courts and that the results often 
turn on issues of local law. The cornerstone 
of the practice is obtaining the decision from 
a local court, which is then submitted to the 
presiding official in the federal court with 
the confident assurance that his honor need 
look no further for the local rule of law. 
Although the policy of the federal courts to 
follow state decisions in this field allowed 
the perfection of the technique before the 
Supreme Court handed down its decision 
in Erie Railroad v. Tompkins, 304 U. S. 64, 
that celebrated overruling has probably made 
the application of the technique more easily 
successful. 


Local law does not control in every case 
involving interpretations of words or acts. 
Local rules of property do not, for example, 
govern cases in which the issue is the ap- 
plicability of the words of the revenue act 
to the particular facts, rather than the deter- 
mination of the taxpayer’s legal interest. 
Another class of cases in which local deci- 
sions may be irrelevant are those where the 
parties are in disagreement over the facts 
and not the law. The Supreme Court has 
never held that the Commissioner must fol- 
low a decision of a st: court in a case 
where the only issues before the local court 
were pure questions of fact. 


There is no ground in logic for requiring 
the Commissioner to abide by the finding of 
a state court on a question of fact. The 
principle of comity, the desirability of uni- 
formity in legal rules, and the theory that 
local judges have a special competence to 
understand local usages, customs and the 
common law are the reasons for requiring 
adherence to decisions of local courts. But 
they do not demand acceptance by federal 
judges of findings on factual issues made in 
cases arising in state courts between parties 
not litigating again and not in privity with 
the litigants before the federal court. Iden- 
tical issues of fact must frequently be tried 
over, for the rule of res judicata applies only 
when the parties are identical or in privity. 
Each party is entitled to have his day in 
court and his argument of the facts heard 
once, even though the same issues may have 
been determined in a prior case involving 
someone else. 


Certain more complicated procedures 
could be devised for protecting the revenue 
from the particular evil discussed herein. If 
the taxpayer who seeks a state court adjudica- 
tion on an issue of law that will be involved 
in a subsequent tax proceeding gives the 
Commissioner notice of the pending action 
and the latter is allowed by the court to file 
a brief and appear in oral argument, then 
there can be no objection to his being bound 
by the decision reached on legal issues. He 
has had his day in court. It is clear, how- 
ever, that if the issue is on the facts, it would 
be difficult to arrange to give him an oppor- 
tunity to present all the evidence that he 
deems necessary and to allow cross-exam- 
ination. Furthermore, it would be compli- 
cated to present all the evidence needed tor 
a tax case during a trial in which the uiti- 
mate issues were between private litigants. 

Consequently, the Commissioner can have 
his day in court where the facts are dis- 
puted only if he is allowed to litigate them 
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from the beginning in the actual tax pro- 
ceedings before a federal court. The courts 
may eventually hold that the Commissioner 
is not bound by the state court findings of 
fact. Congress might hasten such a result 
by enacting a provision in the tax law giving 
the Commissioner’s determination of fact 
a presumption of correctness until evidence 
of the facts themselves, and not of another 
court’s findings of fact, has been presented 
to the federal court trying the tax case. This 
is a reasonable requirement which would 
permit the Commissioner to have his just 
day in court. No undue burden is placed 
on taxpayers, who generally must present 
evidence in court in order to contest a tax 
claim. 


In recognition of the need for greater 
protection of the interests of the Govern- 
ment in cases where the constitutionality of 
federal laws is questioned, Congress has 
provided that all federal courts must notiiy 
the Attorney General and permit him to 
intervene as a party whenever such an issue 
arises before them. The Commissioner, 
however, could not be notified of every case 
involving issues that might eventually arise 
in a federal tax matter, as the nature of 
the Government’s interest might be obscure 
before the tax proceedings had been started. 
The tax aspects of the questions might not 
even appear for many years after the deci- 
sion, although only in those cases brouglit 
in the best faith would this occur. 


The best solution to the problem would be 
to give all state court decisions only their 
proper weight. Whether or not notice weic 
given to the Commissioner before presenta- 
tion of the question in the federal court, the 
earlier decision should be treated only 
a precedent, not given effect equivalent to 
res judicata. If the prior litigation had 
involved only issues of fact, then the facts 
should be tried over again, upon the same 
or new evidence, as is always the situation 
when new parties oppose each other. If 
legal issues were presented, the federal judge 
should be as free as a state judge to decide 
what the law is. Thus the Commissioner 
could always have his say. Moreover, the 
federal revenue would be protected against 
the perfunctory actions of local courts, in- 
duced, frequently surreptitiously, by taxpay- 
ers who perceive that a judge is more likely 
to decide his way if no one on the other 
side has a true interest in a different result. 


as 


THE FEDERAL TAXING POWER 
AND THE INCOME TAX 


Robert Hanes Gray, Assistant Professor of 
Law, University of Louisville 


26 Minnesota Law Review, March, 1942, 
p. 421-479 


At best, taxation is not a subject which 
is considered with enthusiasm by the tax- 
payer. The collection of a just tax is prone 
to cause momentary unhappiness to even the 
most public- spirited citizen. But when a tax 
is unfair, or is harshly administered, his re- 
action is frequently painful to his associates 
and eventually detrimental to the existing 
form of government. A tax which purports 
to be a tax on income but which obviously 
taxes a great deal more inevitably causes 
dissatisfaction and leads to evasion, perjury 
and corruption. Every consideration of 
policy indicates that the income tax statute 
should incorporate as nearly as possible an 
orthodox conception of “income.” 
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If Congress should enact legislation jj 
iting or denying the right to make the us, 
deductions from gross income, does the ¢ 
stitution offer the taxpayer any protecti 
The question is an important one duri; 
ordinary times; it becomes imme asural 
more important during a period when ; 
come tax rates are greatly increased. 


If the sixteenth amendment permits o; 
the taxation of income it would necessarj 
follow that a tax under the an 1endme 
which included something more than ¢ 
net profit of a transaction would be in eff 
a tax on the return of capital and inyajj 
The emphasis of the Supreme Court ont 
word * ‘gain” has led many to suggest th 
the income concept of the sixteenth amen 
ment is a net income concept rather thg 
a gross income or even an intermediate co; 
cept. To deny a taxpayer the righit to ¢ property 
duct from his gross receipts the full amougg"®, ¢ 
of the expense incurred in securing the _ " 
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ceipts results in the taxation of capital, QloPt 3 
runs the argument which would deny Cor echievin: 
gress the power to tax as income anything’ direc 
which was not income; and a substantigy Havin 
number of cases apparently sustain thigmethods 
contention. Revenue 

Yet any statement which assumes an inf with the 
plied limitation upon the power of Congre: In 1861. 
to tax should be critically examined. TI! toma 





framers of the constitution intended to gis 


Congress ample power to raise revenueg*°SS ' 
there was no intention to repeat the mistakegSS!0" 
of the articles of confederation. t app 

wniform 





The Constitution expressly 


denies Con 


gress the power to tax articles exported from : ith 
any state; except for this one prohib ition i 93 w 
power to “lay and collect taxes, duties, 893 wl 
posts and excises” is said to embrace “ever deamon 
conceivable power of taxation.” Althougig SES 
virtually unlimited in choice of subjecUSht 
Congress is expressly restricted as to t! On 
methods which may be used in the exercisg membe 
of its power to tax. All duties, imposts ange ger 
excises must be uniform throughout thqbseq 
United States, while capitation and direc unbrok 
taxes must be laid in proportion to the censu — 
or enumeration. tn a 
The very fact that there is a requiremenff,; 4 ¢ 
that indirect taxes must be uniform and tha rent o 
direct taxes must be apportioned offers ail and d 
opportunity to assert a claim of unconstitug Tariff 
tionality. Since the uniformity clause haf Jp, 
been interpreted to mean territorial ung yy. 
formity, there has been no successful attaclf agains 
on this basis. However, the same lias no pany 1 


been true of the requirement that direct taxes act, 
be apportioned; 


here opponents of federalll missec 

tax legislation have met with at least temp‘ Supre 
rary success. lecisi 
Within a few years after the ratificatior Alt! 


of the constitution, Congress was { reed tag Consic 


supplement its revenue by means of internal media 
taxes since the duties on imports pro\ ed t — 
be inadequate. In 1791, Congress | laid which 
duty on each gallon of spirits distilled ney 
the United States and an annual duty om. 
“country” stills measured by productiom es 
capacity. Three years later Congress agail mt 
sought to secure additional revenue. A tax hy 
was laid down upon “all carriages for thal.” 
conveyance of persons for his or hes ee 
own use, or to be let to hire, or tor thf. 
conveyance of passengers.’ Con; 
With regard to this latter tax, there WJ coy), 
serious dispute. In Hylton v. United : States prop 
3 Dall. (U. S.) 171, the Supreme Court fof p, 
the first time passed upon the constitution rer, 
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lity of an act of Congress. The three jus- 
jes partic ipating in the opinion were clearly 
the opinion that the only direct taxes were 
axes on real property and the capitation 
»x, Capitation taxes and taxes on land 
st be apportioned, all other taxes must 
e uniform. 
The emergency internal revenue measures 
fought on by the War of 1812 included 
ye revival of the carriage, sugar refining, 
iquor license and auction sales taxes. In 
Lidition a stamp tax on bonds, promissory 
tes and bills of exchange was introduced. 
These revenues growing inadequate, a tax 
n sundry manufactured products and a 
raduated tax on household furniture was 


nacted in 1816. 

Congress again laid taxes on personal 
roperty without any attempts at subter- 
fue. A personal property tax was not a 
firect tax and there was no occasion to 
lopt a “devious and delusive” method of 
behieving a result which could be obtained 
by direct methods. 


Having had no occasion to employ subtle 
methods of draftsmanship, the Civil War 
Revenue acts were enacted in accordance 
with the principles of the Hylton case, supra. 
In 1861, a tax on real estate was enacted 
and duly apportioned. The income tax was 
uniform. Subsequent taxes on incomes, 
gross receipts, businesses, transactions, suc- 
cessions, auction sales and commodities were 
not apportioned but met the requirement of 
uniformity. 

With the election of Cleveland in 1892 on 
2 low tariff platform, his inauguration in 
893 when the country was on the verge of 
i financial panic, and with government ex- 
penses greatly increased, the Democrats 
sought a solution to their fiscal problems. 


On the basis of the opinions of the 
members of the constitutional convention, 
the general understanding of the public, the 
subsequent conduct of Congress, and the 
unbroken line of judicial authority, no con- 
ttitutional question seemed to be more com- 
jletely settled than the power of Congress 
to tax income. Although bitterly attacked 
48 a socialistic measure, a tax of two per 
cent of all income in excess of four thou- 
sand dollars was incorporated in the Wilson 


Tariff Act of 1894. 


_ Immediately thereafter Charles Pollock, 
{ Massachusetts, filed a bill in equity 
aainst the Farmers’ Loan & Trust Com- 
any to enjoin compliance with the income 
at. On demurrer the circuit court dis- 
missed the bill, and appeal was taken to the 
Supreme Court. By a six-to-two vote the 
ecision of the lower court was reversed. 
Although the Pollock case, supra, prov oked 
considerable litigation during the years im- 
mediately following its decision, it did not 
trevent Congress from exercising its power 
‘0 enact those usual and customary taxes 
which had their inception in the acts of 1791 
nd 1794. Congress was permitted to tax 
personal property before the Pollock case, 
“pra, and the decisions thereafter indicated 
10 tendency to deprive Congress of a large 
‘art of its taxing power. Because of the 
-ourt’s subsequent refusal to consider mat- 
ts of substance, the Pollock case, supra, gave 


















































































































“se to the anomalous doctrine that, in effect, 
could tax personal property, but 
coulc 


not tax the income from personal 
Propert;,. 


Because of the political, economic and 
*tsonal elements which surrounded the en- 
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actment and invalidation of the Act of 1894, 
there was deep resentment and disappoint- 
ment on the part of those who saw in the 
income tax a more satisfactory method of 
raising revenue. Many believed that all mat- 
ters deserving of consideration had not been 
brought to the attention of the Court, and 
that a properly drafted statute would meet 
the constitutional object of the Pollock case, 
supra. 


During the Special Session of 1909 there 
was a strong drive for the enactment of a 
personal and corporate income tax substan- 
tially identical with that of the Act of 1894. 
However, President Taft forestalled this at- 
tempt. In a message to Congress on June 
6, 1909, the president recommended first, a 
tax on corporations measured by annual in- 
come and second, a constitutional amend- 
ment which would give the federal government 
“the power to levy an income tax without 
apportionment among the states in propor- 
tion to population.” In the interest of har- 
mony, a compromise was reached and the 
Corporation Excise Tax of 1909 became law. 

Since only two of the justices who decided 
the Pollack cases, supra, were still on the 
bench when the validity of the Corporation 
Excise Tax came before the Court, and 
since these two members had registered the 
only dissent in the first case and wrote two 
of the four strong dissenting opinions in the 
second decision, it was not surprising that 
the tax was sustained. However, instead of 
overruling the Pollack decision supra, the 
Court solemnly distinguished the two taxes. 


The Act of 1894 laid a tax “on the net 
profits of all corporations,” while the 1909 
Act provided that “every corporation 
shall be subject to pay annually a special 
excise tax with respect to the carrying on 
or doing business equivalent to 
one percentum upon the entire net income.” 
Except for the difference in language, it is 
difficult to discover any other distinguishing 
characteristic. 


Immediately following the adoption of the 
sixteenth amendment, the Court showed a 
disposition to consider the income tax as 
an excise. In Stanton v. Baltic Mining Co., 
240 U. S. 103, the Court had occasion to 
pass upon the validity of the depletion pro- 
vision of the 1913 Act. The deduction was 
limited to five per cent of the gross value 
of the output of the mine, and it was ob- 
jected that the January 1, 1909 value of the 
capital represented by the ores extracted 
during the year greatly exceeded the five per 
cent deduction permitted by the statute. Ac- 
cordingly it was argued that, to the extent 
that actual depletion (based on January 1, 
1909 value) exceeded allowed depletion such 
excess represented a return of capital and 
being capital, Congress could not subject it 
to an unapportioned tax. The Court, how- 
ever, sustained the arbitrary five per cent 
depletion limitation. 


The companion case to the Stanton case, 
supra, Tyee Realty Co. v. Anderson, 240 U. S. 
115, involved the limitation on the deduc- 
tion of interest expense. It was argued that 
the denial of the full deduction for interest 
paid resulted in the taxation of something 
more than “income in the true sense of the 
word.” The argument was ignored by the 
Court, as it had been in the Brushaber case, 
240 U. S. 1, and the tax sustained. 


Within less than three years after the 
adoption of the sixteenth amendment the Su- 
preme Court apparently accepted the prin- 
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ciple that in taxing income Congress was 
not limited to net income. The Court fur- 
ther intimated that it would not concern 
itself too greatly with the measure of the 
tax. Such problems were put to rest when 
the amendment restored the income tax to 
the “category of indirect taxation to which 
it inherently belonged.” Unfortunately, 
however, the restoration was only tempo- 
rary. The Pollock decision, supra, had made 
two radical changes in the federal taxing 
power. First, it broadened the concept of 
a direct tax from that an ordinary tax on 
realty to a tax which included all property. 
Second, it introduced the doctrine that a tax 
on the income from property was substan- 
tially a tax on the property itself and was 
invalid unless apportioned. 


Within ten years after the adoption of 
the Sixteenth amendment the Supreme Court 
had established two lines of authority re- 
lating to the subject of taxable income. One 
line, based on the idea that an income tax 
was an excise, permitted the taxation of 
capital. The other line of authority, based 
on the promise that the income tax was es- 
sentially a direct tax, denied Congress the 
right to tax capital. The first series of cases 
had arisen under the deduction provisions of 
the Act while the second had arisen under the 
provisions relating to inclusions in gross in- 
come; yet this should have made no differ- 
ence in the result. Income, the Court has 
frequently remarked, is a constitutional 
concept, and constitutional concepts are not 
defeated by mere matters of form. 


When confronted with a problem involv- 
ing deductions from gross income the courts 
had two alternatives. Deductoins could 
properly be denied by Congress on the au- 
thority of the depletion cases, or they could 
be demanded as a matter of right by the 
taxpayer on the authority of the dividend 
cases. However, the selection of the alterna- 
tive was not a difficult problem, since there 
were only a limited number of possible cases 
which could present clear instances of prop- 
erty taxation. Congress in the exercise of 
its power under the sixteenth amendment 
had been generous in its allowance of deduc- 
tions from gross income, and there were few 
opportunities for the courts to elaborate 
upon the direct tax comcept of the income 
tax. At the same time it was inevitable that 
the deduction provisions would give rise to 
litigation. 


Until 1934 all of the Supreme Court and 
a majority of the lower court decisions care- 
fully limited their statements concerning de- 
ductions to the facts of the case presented 
for decision. Perhaps it was recognized that 
the various deductions contained in one sec- 
tion lacked homogeneity. However, with 
the Independent Life Insurance Co. and New 
Colonial Ice Co. opinions, 292 U. S. 371 and 
292 U. S. 435, respectively, there was a de- 
cided shift in judicial sentiment. The cases 
decided thereafter were, with only a few 
exceptions, unlimited in their scope. The 
power of Congress over deductions was 
absolute. 


The author concludes that at most the 
Pollock case, supra, requires nothing more 
than the use of artificial and somewhat ludi- 
crous distinctions. The Court has clearly 
indicated the method which may be used 
to lay and collect taxes on gross receipts. 
If the Court should insist that the income 
tax be used only to tax income or that 
which vaguely resembles income and thus 
refuse to make a clean break with the 
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“strange case of Pollock v. Farmers’ Loan & 
Trust Co.,” a proper observance of the “pre- 
scribed rituals” will enable Congress to ob- 
tain the result it deems necessary or desirable. 
But instead of requiring needless experi- 
ments in legislative draftsmanship, it is more 
probable that the Court will return to its 
concept of income tax which antedated the 
Pollock case, supra. 


CORRELATION OF FEDERAL 
INCOME, ESTATE AND 
GIFT TAXES 


Bruce H. Greenfield, Member of the 


Pennsylvania Bar 


16 Temple University Law Quarterly, 
February, 1942, p. 194-205 


To meet steadily rising federal budgets 
Congress has periodically added new tax 
statutes. The most important revenue pro- 
ducing tax, the income tax, was enacted in 
1913. The estate tax was adopted three 
years later. Since the income tax was 
directed at the income produced by property 
and the estate tax affected the testamentary 
disposition of property, the two were inde- 
pendent and their concurrent existence gave 
rise to no inconsistency. 


Common to each of these taxes, however, 
was the possibility of avoidance by means 
of gratuitous transfers inter vivos. Such gifts 
enabled taxpayers to avoid estate taxes, and 
also to reduce income taxes by choosing as 
donee persons in lower surtax brackets than 
themselves. In order to offset these estate 
tax losses and fortify the progression of the 
income tax surtax, a gift tax was passed 


in 1924. 


Although directed toward consistent goals 
—taxation of income produced and of prop- 
erty transferred—the three taxes are not 
perfectly correlated because each was en- 
acted separately and all have been amended 
piecemeal to meet specific avoidance situa- 
tions. This defect in correlation has opened 
loopholes for taxpayers. Present urgent 
revenue needs compel the focus of attention 
on the problem of. coordinating income, es- 
tate and gift taxes. 


Judicial action promises little in the way 
of correlation of the income, estate and gift 
taxes, but the situation is more encouraging 
when viewed from a legislative standpoint. 
Legislative correlation might proceed along 
two lines: first, the enactment of specific 
statutory amendments, and second, thor- 
oughgoing revision of the conceptual ap- 
proach to the problem. 


The advantages flowing from the sug- 
gested coordination of gift, estate and in- 
come taxes are many. A simplification of 
the existing relationship would result; the 
tax concepts would conformi more closely 
to general law; the taxes would be more 
efficient in producing revenue, because loop- 
holes and overlappings would be eliminated 
and the interminable litigation over testa- 
mentary substitutes would vanish. Since 
judges must necessarily decide a single tax 
issue in a specific case, the cases are now 
unsatisfactory because they necessarily pre- 
sent but one aspect of a larger problem. If 
the gift, estate and income taxes were cor- 
related, the confusion resulting from this 
present unnatural treatment would be 
eliminated. 
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TAX REGULATIONS AND THE 
REENACTMENT PROBLEM 


John B. Olverson, Jr., Member of the Virginia 
and District of Columbia Bars 


30 Georgetown Law Journal, March, 1942, 
p. 438-452 


Much ink has been consumed in an attack 
upon the application of a much discussed 
and abused rule of statutory interpretation, 
viz., that a repeated reenactment of an am- 
biguous statute without change will amount 
to an implied legislative approval of a 
reasonable interpretive regulation placed 
upon it by the administrative agency or offi- 
cer charged with its enforcement. The re- 
sult of a great many judicial determinations 
in the application of this rule has been to 
consider such a regulation as paralleling in 
its legal effect the statute authorizing it, 
thereby investing it with the force of law. 
It has been so frequently recognized and 
tagged as a concept of law that recent reper- 
cussions arising from the mal-application 
thereof could hardly be unexpected. The 
distress to both the taxpayers as well as the 
government in the administration of the tax 
laws has been felt as a result of the Supreme 
Court’s decisions in the R. J. Reynolds and 
Wilshire Oil cases, 306 U. S. 111 and 308 
U. S. 90, respectively. These cases are 
claimed to have sounded the twilight of the 
reenactment principle as a rule of statutory 
construction and gave indication of its ap- 
plication only as an aid in the construction 
of statutory terms. Notwithstanding this, 
however, there still remains considerable 
confusion in the consideration and applica- 
tion of the rule. It is the purpose of this 
article to give a descriptive picture of this 
so-called rule in action as revealed by recent 
developments directing particular attention 
to the regulation involved in the R. J. Rey- 
nolds case, supra. 


At the outset, the author distinguishes leg- 
islative regulations from interpretive reg- 
ulations. The distinguishing feature of a 
legislative regulation is that it is promul- 
gated under authority of a statute which 
provides for the imposition of legal sanc- 
tions in case of non-conformance to such 
regulation. This type of regulation has the 
force of the statute itself and its conclusive 
legal effect is usually not questioned by the 
courts except where the authority for it is 
lacking in the statute or where it sanctions 
an arbitrary or unreasonable result. Obvi- 
ously, a reenactment of a statute imple- 
mented by a legislative regulation should 
give such regulation no greater legal effect 
than by its very nature it already has, 
although this has been questioned in the case 
of an erroneous or illegal interpretation of 
such a statute. 


An interpretive regulation, on the other 
hand, is one which is generally but not 
always expressly authorized by a statute and 
has persuasive legal effect in the courts but 
does not have the force of law as in the case 
of legislative regulations. Thus, this type 
of tax regulation is merely the Treasury’s 
interpretation of the meaning of the statute 
and, of course, is not binding on the tax- 
payers. To determine the weight to be given 
interpretive regulations by the courts, it is 
perhaps best to assume that under ordinary 
circumstances such regulations are entirely 
self-serving in their nature and carry no 
weight in the judicial construction of stat- 
utes. With this as a premise, what ex- 
traordinary circumstances are necessary to 
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lend weight to interpretive regulation; 
If an administrative interpretation of a sts 
ute is reasonable and of long-standing, jt 
entitled to great weight in the courts, | 
this article, however, the author is concer, 
with another extraordinary  circumstan; 
which gives weight to interpretive regu}, 
tions in the courts and that is the reenac 
ment of statutes construed by such regulatioy 


From about 1918 until May 2, 1934 4 
Treasury consistently interpreted Se; 
tion 22(a) in defining gross income thus: 

If a corporation purchases any of its sto 
and holds it as treasury stock, the sale of sy 
stock will be considered a capital transactis 
and the proceeds of such sale will be treated , 
capital and will not constitute income of th 
corporation. A corporation realizes no gain 9 
loss from the purchase of its own stock, 


This interpretation survived every reveni 
act up to and including the 1932 Act. 0 
May 2, 1934, the Treasury amended thi 
long-standing interpretation. This amende 
regulation survived the enactment of t! 
1934 Act and also the 1936 Act. The Sy 
preme Court in the R. J. Reynolds, supr 
held that this amended regulation cou 
not be applied retroactively to stock trans 
actions in 1929 on the ground that the regu 
lation in existence at that time had the fore 
of law as a result of a repeated reenactmen 
of the statute so construed. The Supremf 
Court also extended this theory to a stock 
transaction covered by the 1932 Act. 


What, then, is to be said of this reenact 
ment fiction under the present circumstances 
The criticism in present cases has been tha 
the theory is merely fiction and not a ru 
of law; that a regulation construing a statuté 
which has been reenacted by Congres 
should not be considered as having the forced 
of law; and that it should be only consid 
ered as an aid in statutory construction. 


Another problem which will arise in cor 
nection with the application of the amende 
regulation construing Section 22(a) respect 
ing the realization of income of corporation 
dealing in their own stock is that of estal 
lishing an understanding of its meaning 
The ambiguousness of this confusing prov 
sion of the amended regulation will un 
doubtedly provide cause for future litigation 
and there is good reason to believe thaf 
the courts will not accept this seeming] 
ambiguous portion of the amended regulation 


In conclusion it is thought well to call 
attention to the fact that much of tlie cor 
fusion in the application of the reenactment 
theory is the result of the court overlooking ™ 
individual cases its limitation to those in 
stances involving interpretive regulations 
construing ambiguous statutes. If thie stat 
ute is clear and unambiguous, its effect cat 
not be enlarged or restricted by an admin 
istrative regulation. Under such conditions 
there could be no basis for the fiction that 
the clear legislative intent has been changed 
by its repeated expression in an unaltered 
reenactment due to an original erroneous 
interpretation by the administrative office 
or agency. 


BEG PARDON 
We regret that in the digest of the article, 


“Annuity Trusts and the Federal Income 
Tax,” at page 250 of our April issue, author 
ship was erroneously stated. The authors 
by-line should have read “Mortimer H. Hess 
and Abraham S. Guterman, Members of th 
New York Bar.” 
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te tag U.S. Supreme Court 
the regu Capital Stock Tax—Doing Business.—A company organ- 
the lore@ ed with broad corporate powers by a bondholders’ protective 
canal committee for the purpose of liquidating certain railway prop- 
a stoc etties which the committee had acquired through foreclosure 
was actively engaged during the taxable years in fulfilling the 
reenact] Purpose of its creation; “the liquidation of its holdings for the 
nstances] best obtainable price,” and such activities constitute “doing 
been tha business,” as defined in Art. 43 (a) (5), Reg. 64 (1936 Edition), 
ot a rul@ which is valid. Therefore, the company is subject to the 
a statut@ capital stock tax for the years ending June 30, 1936-1939. 
Congres Reversing decision of Circuit Court of Appeals, Fourth 
the torc@ Circuit, reported at 41-2 ustc J 9534, 120 Fed. (2d) 441, which 
i afirmed District Court decision reported at 40-2 ustc { 9724, 
ne 35 Fed. Supp. 340.—SC, in M. Hampton Magruder, Collector 
pee a of Internal Revenue v. Washington, Baltimore and Annapolis 
pate: Realty Co. No. 601, October Term, 1941. 42-1 ustc J 9416. 
porationg@ Foreign Corporation—Doing Business.—The joint under- 
of estab taking of a Delaware corporation, qualified in Tennessee, with 
meaningg another corporation, to distribute to local consumers gas 
nf Prov obtained from another state was held to be participation in 
hse business by the foreign corporation within Tennessee. A 
scat the non-discriminatory state tax based on the net income of a 
eeminel Moreign corporation having a commercial domicile in the state 
eculationg of deriving income in the state does not violate the commerce 
| to call Clause of the Federal Constitution—SC, in Memphis Natural 
the cong “4s Co. v. Beeler et al. No. 499, October Term, 1941. Tenn. 
nactmenty CT § 14-518. 
looking 11 
those inf 4 aa “| Co 
~ulationsy Ppellate and Lower Courts 
the stat Admissions Tax—Hotel Dining Room Entertainment.— 
tect CaM The record sustains findings of the District Court that no 
os ore direct charge was made in the taxable period for admission 
ao thatg ‘0 taxpayer’s restaurant in which an orchestra was employed 
changed * Specified times to give public performances; that no charge 
unalteredg ‘or admission was either wholly or in part included in the 
-rroneous price paid for food, refreshment, or service; and the perform- 
ve omicet§ ances given by such orchestra were not given for profit within 
the meaning of Sec. 500 (a) (5), 1926 Act. 
Affirming District Court decision, 36 Fed. Supp. 392, re- 
ported at 41-1 uste J 9232.—CCA-6, in Harry F. Busey, Collector 
eel ‘i Internal Revenue v. The Deshler Hotel Co. No. 8982. 42-1 
| Incomeg STC {| 9359. 
e, author § AAA Tax Refund.—Petition for review of Commissioner’s 
_ author's disallowance of a claim for refund of AAA cotton floor stocks 
rH. oe taxes is dismissed because claim did not comply with the 
rs oF the 


Statute and regulations in the following respects. It lacked 
4 statement, verified by the affidavit of the proper official of 
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the taxpayer, that taxpayer had not been relieved of the 
burden of the tax in any manner and had no understanding 
or agreement by which such relief might be obtained. Fur- 
thermore, taxpayer failed to furnish evidence to the Com- 
missioner in support of the claim.—DC, ND IIl., E. Div., in 
Brandwein & Co. v. United States. No. 3680. 42-1 ustc J 9338. 


AAA Tax Refund—Extent of Proof Required.—Although 
the term “economic burden” is not used in section 902, 1936 
Act, applicable to refunds of processing taxes, such section 
requires the taxpayer to prove that he has not shifted the 
economic burden of the illegally collected tax. Proof that 
the legal burden of the tax has not been shifted is not suff- 
cient to obtain a refund under the above section. 

Reversing District Court decision reported at 41-1 ustc 
7 9308, 37 Fed. Supp. 563.—CCA-7, in The Cudahy Packing 
Co. v. United States. No. 7703. 42-1 ustc { 9353. 


Amounts Received under One Contract Not Deductible 
When Set Aside under Another.—Where the taxpayer, a 
steamship company, entered into two contracts with the Gov- 
ernment, one of which provided for the bargain purchase of 
boats by the taxpayer and the setting aside of annual specified 
deposits for the reconditioning of such boats, and the other 
of which provided the taxpayer with mail carriage rights, the 
court holds that although the contracts contained provisions 
which make the continuance of one dependent on the other 
the sums paid under the mail contract were income to the 
taxpayer who could not deduct from such income the sums 
annually set aside as required by the purchase contract. 

Affirming Board of Tax Appeals decision, 42 BTA 1395, 
CCH Dec. 11,399, reported at 413 CCH { 7070.—CCA-5, in 
Lykes Bros. Steamship Co., Inc. (Formerly Lykes Bros.-Ripley 
Steamship Co.) v. Commissioner of Internal Revenue. No. 9926. 
42-1 ustc J 9355. 

Bad Debts—Burden of Proof.—Plaintiff failed to sustain 
the burden of proof that, whereas, in an income tax return 
for 1937, signed by the decedent, no claim for a bad debt 
deduction with respect to a debt owing by a friend had been 
made, decedent in that year had ascertained the debt to be 
worthless and had mentally charged it off —DC, ED Pa., in 
Mary Douglas Wentz Wainwright, Exrx., Estate of Daniel 
Wentz, Jr., Deceased v. Walter Rothensies, Collector of Internal 
Revenue, First Dist. of Pa. Civil No. 1664. 42-1 ustc {J 9324. 


Capital Gains v. Ordinary Business.—Where, in 1927 reor- 
ganization, the taxpayer received common stock and bonds 
in exchange for stock in the old company and in 1930 and 
1931 he surrendered the bonds at the redemption price in 
transactions which amounted to a redemption of the bonds, 
such transactions did not constitute a sale or an exchange 
under Sec. 101 (c) (1), 1928 Act, and the gain realized was 
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properly taxed by the Commissioner as ordinary income. In 
denial of a petition for rehearing, the court says that acqui- 
sition of the bonds in 1927 in exchange for capital assets in 
a non-taxable transaction does not affect the character of the 
later transactions from which the taxable gain was derived. 

Rehearing denied of prior decision 124 Fed. (2d) 819, re- 
ported at 42-1 ustc § 9234, which affirmed 39 Fed. Supp. 257, 
reported at 41-2 ustc ff 9528—CCA-2, in Harry Yates v. George 
T. McGowan, Collector of Internal Revenue, Twenty-eighth 
Dist. of N. Y. No. 165. 42-1 ustec J 9328. 


Capital Stock Tax—Doing Business.—A corporation which 
was organized during the taxable year to exploit certain 
patents, and activities of which during such year were limited 
primarily to leasing space for an office, employing legal coun- 
sel, and to transactions in connection with the acquisition of 
patents, preservation of patent rights and prosecution of pat- 
ent applications, was engaged in business and became liable 
for the capital stock tax under Sec. 601, 1938 Act.—DC, ND 
Ill., E. Div., in Thermek Corp. v. Carter H. Harrison, Collector 
of Internal Revenue, First Dist. of Ill. No. 2273. 42-1 ustc 
1 9336. 


Charitable Institution—Exemption.—Although Battle Creek, 
Inc., which operates a sanitarium, is authorized by its charter 
to engage in other lawful business, and in the taxable year 
maintained a regular schedule of rates, which were charged 
to patients who were able to pay, but did not deny treatment 
to others unable to pay anything, and never paid any divi- 
dends on its capital stock, it was a charitable institution within 
the meaning of Sec. 101 (6), 1934 Act. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 11,318-A, reported at 413 CCH § 7082-X.—CCA-5, 
in Commissioner of Internal Revenue v. Battle Creek, Inc. No. 
9911. 42-1 ustc J 9348. 


Credit for Contract Restricting Payment of Dividends.—A 
contract between the taxpayer and another corporation, by 
which the corporations were bound neither to declare nor 
pay any dividends if an R. F. C. loan was obtained, was a 
written contract executed by the corporation prior to May 1, 
1936, within the meaning of Sec. 26 (c) (1), 1936 Act, and 
entitles taxpayer to a credit for such profits as could not have 
been distributed during the taxable year without violating 
the contract. However, the contract did not restrict dividends 
from earnings accrued prior to the date the loan was obtained. 
Credit is allowed with respect to profits earned after that 
date—actual if they are capable of proof, or ratable if that is 
the best measure available. 

Remanding for further hearing Board of Tax Appeals 
decision, 44 BTA 641, CCH Dec. 11,843, reported at 413 
CCH ¥ 7443.—CCA-5, in Roquemore Gravel and Slag Co. v. 
Commissioner of Internal Revenue. No. 10094. 42-1 ustc § 9356. 

Deduction—Worthless Debts—Determination.—Where the 
taxpayer had always maintained that the debt was fully de- 
ductible and had never requested the Commissioner or the 
Board to determine partial worthlessness, the court holds 
that it is now too late to request such determination. The 
holding of the Board that “the record does not present a 
picture of such worthlessness as to warrant a reasonable man 
in concluding that the account was worthless” is approved 
and the taxpayer’s contention that the “subjective test” 
should be used to determine whether the taxpayer believed 
the debt to be worthless is denied where the debt was secured 
by conditional sale title and where the debtor was in reor- 
ganization proceedings during the taxable vear. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 11,696-B, reported at 413 CCH { 7296-B.—CCA-2, 
in Mayer Tank Mfg. Co., Inc. v. Commissioner of Internal 
Revenue. No. 127. 42-1 ustc J 9346. 

Depletion on Percentage Basis—Election under 1936 Act.— 
There was no abuse of discretion in the Board’s denial of 
taxpayer’s motion to introduce evidence that it was entitled 
to a percentage depletion allowance in 1936 and 1937 on roy- 
alties from mill tailings. Not having elected to avail itself of 
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the percentage basis when its 1934 return was filed, taxpaye; 
is not entitled to use such basis in its 1936 and 1937 returns 
The addition of the sixth sentence to Sec. 114 (b) (4), mad, 
by the 1936 Act, gives no new right of election in consequence 
of there having been no change in ownership of the depletable 
assets after 1934. 

Affirming Board of Tax Appeals decision, 44 BTA 165 
CCH Dec. 11,757, reported at 413 CCH J 7357.—CCA-3, }; 
The Tonopah Mining Co. of Nevada v. Commissioner of Interna 
Revenue. No. 7812. 42-1 ustc J 9351. 


Foreign Corporation—Allowance of Deductions and Credits. 
—A foreign corporation which received dividends from an. 
other foreign corporation in 1932 filed no return for 1932 
(because it believed the dividends to be from sources outside 
the United States) until 1938, after the Commissioner had 
filed a return showing the gross amount of the 1932 dividend 
(on the theory that it was from sources within the United 
States under Sec. 119 (a) (2)), although the foreign corpora- 
tion had not known that the Commissioner had prepared the 
return for it. Commissioner’s action in refusing to alloy 
deduction of the dividend is approved, because of failure oj 
the corporation to file a return. Imposition of the 25 per cent 
penalty also is approved. Since the dividend was paid after a 
reorganization of two foreign corporations and more than 5 
per cent of income of the transferor for the preceding three- 
year period had been from sources within the United States 
the dividend was taxable under Section 119 (a) (2) (B) of 
the 1932 Act, under the theory that the identity of the earnings 
and profits follows through after a reorganization. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dee. 11,318-D, reported at 413 CCH J 7082-W.—CCA-4, 
in Georday Enterprises, Ltd. v. Commissioner of Internal Rev- 
enue. Guy T. Helvering, Commissioner of Internal Revenue ¢ 
Georday Enterprises, Ltd. Nos. 4818, 4819. 42-1 ustc 9343 


Foreign Tax Credit—The tax imposed on net insurance 
premiums by the Canadian “Special War Revenue Act of 
1915,” as amended, is an excise tax, and therefore is not allow- 
able as a credit against federal income taxes under Sec. 131 
(a) (1), 1932 and 1934 Acts. The fact that in prior years the 
Bureau of Internal Revenue erroneously allowed the Cana- 
dian tax as a credit against income taxes is not binding on 
the courts. DC, D. Minn., Third Div., in St. Paul Fire and 
Marine Insurance Co. v. Arthur D. Reynolds, Collector of In- 
ternal Revenue, Dist. of Minn. Civil No. 9334. 42-1 uste { 9334 


Gain or Loss—Basis—Allocation of Cost of Stock.—\Vhere 
taxpayer received shares of common stock of a corporation, 
together with shares of preference stock, as the result of a 
reorganization, in computation of the cost basis to be used in 
determination of profit realized on sale of the common stock 
in 1933, the Commissioner properly applied the formula pre- 
scribed in Art. 1567 of Reg. 62. Taxpayer failed to prove 
that the market values used by the Commissioner in th 
computation are erroneous. 

Affirming Board of Tax Appeals memorandum decision. 
CCH Dee. 11,277-A, reported at 413 CCH § 7080-F.—CCA-6. 
in John J. Hoefle v. Commissioner of Internal Revenuc. No 
8932. 42-1 ustc J 9358. 


Gross Income—Transfer of Reserve Account to Surplus.— 
A reserve account, entitled “Reserve for Loss on Sacks,” set 
up by a cement company which sold and repurchased cement 
bags, incidental to its sale of cement, was not a reserve 
required or recognized by law and was held a part of the 
taxpayer’s surplus. Additions to such reserve being legally 
nondeductible are therefore taxable income in the year made. 
A transfer on the taxpayer’s books, in the taxable year, 0 
$75,000 from the reserve account to the surplus account 's 
not income to the taxpayer even though in prior years the 
taxpayer had mistakenly deducted additions to the reserve 
and the Commissioner had mistakenly allowed such deduc- 
tions. One dissent. 

Reversing District Court decision reported at 41-1 Us™ 
{ 9202.—CCA-8, in Northwestern States Portland Cement 09. ? 
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Charles D. Huston, Collector of Internal Revenue, Dist. of Iowa. 
No, 12,015. 42-1 ustc J 9354. 


Interest v. Dividends.—Corporation may deduct as interest 
semi-ainual payments to holders of its “debenture preferred 
stock.” The certificates provided for interest at 8 per cent 
per annum without directors’ declaration, payable before divi- 
dends on preferred and common stock; they had a definite 
maturity date, and principal and interest could be enforced 
by suit in case of default. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 11,351-B, reported at 413 CCH J 7082-V.—CCA-5, 
in Commissioner of Internal Revenue v. J. N. Bray. No. 9963. 
42-1 ustc J 9340. 

Liquidating Dividend—Distinguished from Stock Sale 
Gain—Transaction involving purchase from the taxpayer by 
a corporation of its own stock and immediate cancelation of 
the stock was a distribution by the corporation in complete 
cancelation or redemption of a part of its stock, and the 
amount paid to the taxpayer for his stock constituted an 
amount distributed in partial liquidation of the corporation 
under Sec. 115 (i), 1936 Act. Therefore, the entire gain real- 
ized by the taxpayer must be taken into account. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 12,151-E, reported at 423 CCH ] 7152-B—CCA-5, 
in Valter C. Hill v. Commissioner of Internal Revenue. No. 
10188. 42-1 ustc J 9347. 


Reorganization—Continuity of Interest—Recognition of 
Gain or Loss.—Where a corporation made a general assign- 
ment for the benefit of its creditors and the assignee settled 
with 90% of the creditors for twenty-five cents on the dollar 
and then sold the assets to the majority stockholder who 
transferred the assets to the new corporation which assumed 
the debts due the remaining 10% of the creditors and which 
corporation gave employee claimants of the old company 
stock in the new company, the court holds that the continuity 
of interest was broken and the new corporation is not a reor- 
ganization of the former corporation under Sec. 112 (i) (1), 
1932 Act. 

Affirming District Court decision reported at 32 Fed. Supp. 
445, 40-1 ustrc J 9438.—CCA-6, in Templeton’s Jewelers, Inc. v. 
United States. No. 8713. 42-1 uste J 9317. 


Sale of Securities by Trust—Basis for Gain.—Where 
grantor and other parties in interest in a trust, created in 
1918, agreed on a division of the trust, which was approved 
by a Pennsylvania court in 1935, and pursuant thereto one 
half of the assets of the 1918 trust went to the petitioner trust, 
the basis for computing gain or loss on stock sold by the 
petitioner trust from its assets is the fair market value of the 
stock in 1918 and not such value in 1935. When the new 
trust was carved out of the old trust, all of the parties in 
interest were grantors of the new trust, and under Sec. 113 
a) (3), 1934 Act, the basis of the assets of new (petitioner) 
trust is the same as it was in the hands of the grantors, and 
such basis is the 1918 basis. 

Reversing and remanding Board of Tax Appeals memo- 
randum decision, CCH Dec. 11,841-D, reported at 413 CCH 
°7441-D.—CCA-3, in Caroline S. Walter Trust under Schedule 
B, Stipulation of Settlement v. Commissioner of Internal 
No. 7855. 42-1 ustc J 9352. 

Title Insurance Company—Status of Reserves.—Reserves 
required by Virginia law in the case of a title insurance com- 
pany are “unearned premiums” within the meaning of Sec. 
204, 1936 and 1938 Acts. The amount of such reserves is not 
“gain” and is not available for the use, benefit or disposal of 
the taxpayer. Therefore, it is not “income” within the mean- 
ing of the Sixteenth Amendment.—DC, ED Va., in Lawyers’ 
Title Insurance Corp. v. N. B. Early, Jr. Civil No. 122. 42-1 
UsTc § 9337, 

Trust Income—Grantor’s Taxability—The settlors are 
accountable for the income accumulated in the respective 
‘rusts where the settlors, as beneficiaries, had a right to the 
listrilhutable income and to any part or to the whole of the 
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corpus in the discretion of the corporate trustee who had no 
substantial adverse interest in the disposition of the corpus or 
the income, if at any time the income of the settlors from 
other sources “should be insufficient to properly provide for 
the support, maintenance or benefit” of them. 

Remanding Board of Tax Appeals decision, 42 BTA 851, 
CCH Dec. 11,320, reported at 403 CCH J 7520.—CCA-3, in 
Guy T. Helvering, Commissioner of Internal Revenue v. Mary 
Boyd Evans. Guy T. Helvering, Commissioner of Internal Rev- 
enue v. Katharine Boyd Morehead. Nos. 7731, 7732. 42-1 ustc 
J 9318. 

* * * 

Where, with respect to an irrevocable trust, created, with a 
bank as trustee, for the benefit of grantor’s wife and her minor 
sons by a former marriage, there was no agreement by 
grantor’s wife that the benefits of the trust were to relieve 
grantor of his obligation to support her, and he continued to 
support her apart from the trust distributions, the fact that 
the grantor, in contemplation of a possible change in his 
fortune, lodged in the trustee a discretion to invade the trust 
corpus for his wife’s support, subject to trustee’s consideration 
of other means of support which she might have, does not 
come within the application of Douglas v. Willcuts, 35-1 ustc 
7 9002, 296 U. S. 1, so as to make the income of the trust 
taxable under Sec. 167, 1934 and 1936 Acts. The remote 
possibility that the income and principal of the trust might 
be disbursed in satisfaction of the legal obligations of the 
grantor did not result in tax liability to him under Sec. 166, 
since neither the income nor the principal of the trust was 
so used during the taxable years. Although grantor retained 
broad powers of control over the trust assets, and the corpus 
may revert if grantor survives his wife, the rule of the Clifford 
case, establishing ownership of the trust in the grantor, is 
not applicable, so as to make him taxable under Sec. 22 (a). 
Here the term of the trust is indeterminate and not for a 
short period, corpus does not revest in the grantor, grantor 
is not the trustee, and the family group has not the “solidarity 
of the Clifford family.” 

Reversing Board of Tax Appeals decision, 41 BTA 1270, 
CCH Dec. 11,121, reported at 403 CCH § 7321.—CCA-6, in 
Robert C. Suhr v. Commissioner of Internal Revenue. Nos. 8785, 
8786. 42-1 ustc § 9321. 


Trust Income—Settlor’s Taxability—Where petitioner cre- 
ated four trusts of ten years’ duration, one for the benefit of 
his wife and the others for the benefit of each of his three 
sons and where petitioner retained the right to amend the 
administrative provisions of the trusts and the right to vote 
the stocks which made up the corpus, the court holds that 
the petitioner retained such control of the trusts as to cause 
the income to be taxable to him. 

Affirming Board of Tax Appeals memorandum decision, 
CCH Dec. 11,672-B, reported at 413 CCH { 7272-B.—CCA-3, 
in Robert H. Cory v. Commissioner of Internal Revenue. No. 
7771. 42-1 ustc J 9344. 


Board of Tax Appeals 


Accounting Periods and Methods—Unauthorized Entry.— 
Petitioner corporation was formed to take over A’s real estate 
holdings. A and his wife lent the corporation $22,500. The 
parties agreed that the indebtedness should be wiped out 
by the corporation’s charging the husband and wife $1,000 
a month, as rent on the summer home occupied by them but 
owned by petitioner. An employee of the corporation, in 1937, 
entered $9,000 as rent for 1937 and treated the balance as rents 
paid in advance. The Board holds that the entry by the 
employee was not authorized and not supported by the facts 
and that petitioner, on the cash basis, need not report as 
income in 1937 that amount treated as rents paid in advance.— 
Gurney Eastern Properties, Inc. v. Commissioner, CCH Dec. 
12,425-C; Docket 106354. Memorandum opinion. 


Allocation of Income and Deductions—Losses Disallowed. 
-Corporation A transferred to corporation B, a wholly owned 
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subsidiary, shares of stock of another corporation having a 
basis of $140,378 and a value of $8,562.50 in exchange for 
shares of B having a value of approximately $73,000. In the 
same year corporation B sold the stock to a third party for 
$7,175. The Commissioner disallowed to corporation B any 
portion of the loss resulting from the sale of the shares in 
question, stating in his deficiency notice that this action was 
taken pursuant to section 45 of the Revenue Act of 1936. 
The Commissioner now concedes that corporation B is entitled 
to a loss deduction of the difference between the sale price of 
the stock and its fair market value at the time it was acquired 
from corporation A. The Board holds that corporation B 
is not entitled to a deduction of more than that amount since 
the allowance of the deduction of the entire amount of the 
loss claimed by petitioner, which deduction was computed on 
the basis of the cost of the shares to the parent without regard 
to their fair market value at the time acquired by petitioner 
or their cost to petitioner, would not clearly reflect petitioner’s 
income.—National Securities Corporation, Successor by Merger 
to American Gas & Electric Securities Corp. v. Commissioner, 
CCH Dec. 12,432; Docket 103143, 46 BTA —, No. 68. 

Bad Debts—Partially Worthless.—Petitioner, a, creditor 
and chief stockholder of a corporation, erred in deducting 
as worthless 50% of a debt of $27,500 owed to him by the 
corporation, where the evidence showed the corporate accounts 
payable were $59,328, its liquid assets were $53,665 and its 
net deficit only $4,900. On the evidence the Board concludes 
that the debt was uncollectible to the extent of $6,000.— 
William S. Flynn v, Commissioner, CCH Dec. 12,452-A; Docket 
107042. Memorandum opinion. 

Capital Stock Tax—Doing Business.—Petitioner’s articles 
of incorporation, among other things, specified as objects and 
purposes of incorporation the purchase or other acquisition 
of patents, patent rights and privileges, improvements or 
secret processes relating to the objects of incorporation (manu- 
facture, sale and distribution of a certain chemical formula) 
and the granting of licenses for the use of or the sale or other 
distribution of such patents and secret processes. The Board 
holds that when petitioner took an assignment of rights of a 
trustee for the stockholders to receive royalties from operating 
companies who were using the chemical formula, it was 
doing one of the things for which it was organized (purchas- 
ing or otherwise acquiring privileges or secret processes) and 
hence was doing business within the purview of Sec. 106 (a), 
1935 Revenue Act. As additional evidence, the Board adds 
that petitioner filed an income tax return for the year in 
question (1937) and asked deduction of various expenses, 
including the expenses of a bookkeeper, traveling expenses, 
attorney’s fees and fees for services of a resident agent in the 
state of incorporation.—Odor-Nox Laboratories, Inc., Ltd. v. 
Commissioner, CCH Dec. 12,459-F; Docket 105671. Memoran- 


dum opinion. 


Exempt Corporations—University Store Operated by Stu- 
dents.—A store operated on the campus by a private corpo- 
ration, the Associated Students of Montana State University, 
is not an exempt eductional institution under Sec. 101 (6), 
1936 and 1938 Acts. The university exercised only super- 
visory control over the students who managed the store and 
the above organization. Neither the state nor the university 
had a legal right in the profits of the store. The educational 
activities of the university could not be attributed to the store 
because of the close relationship of the business to the edu- 
cational institution —Associated Students’ Store v. Commissioner, 
CCH Dee. 12,445-G; Docket 101356. Memorandum opinion. 


Family Trust—Grantor’s Liability—Petitioner created a 
trust on December 29, 1930, naming a bank, trustee, and his 
wife, beneficiary. The trust was to terminate on January 3, 
1936, or upon the prior death of petitioner or his wife. Peti- 
tioner retained the right to revoke the trust with the consent 
of the wife by notice in writing to the trustee. By amend- 
ment of the trust instrument dated June 3, 1932, petitioner 
extended the specific termination date of the trust to January 
3, 1938. The corpus, upon termination of the trust, was to 
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revert to petitioner. Petitioner’s wife died November 26, 
1935. In a prior memorandum decision, CCH Dec. 10,761-E. 
reported at 393 CCH { 7361-E, the Board held that income 
of the trust was not taxable under Sec. 166, 1934 Act. Under 
mandate of the Circuit Court of Appeals for the Third Circuit, 
as directed by the Supreme Court, it is held that the income 
of the trust is taxable to petitioner under Sec. 22 (a), 1934 
Act, in the light of Helvering v. Clifford, 40-1 ustc J 9265, 309 
U. S. 331. The fact that a trust company rather than peti- 
tioner was trustee is not sufficient to take the case out of the 
ambit of the Clhfford case. Moreover, although petitioner 
retained no direct control over the trust, the Board concludes 
that he had a measure of control over the trust by virtue of 
his relationship to the beneficiary and his reserved right to 
terminate the trust upon her written consent.—O. G. Richter 
v. Commissioner, CCH Dec. 12,459; Docket 92208. 46 BTA — 
No. 94. 

Farm Operated as a Business—Expense Deduction.—Peti- 
tioner corporation dealt in securities and operated a farm, 
The farm was managed by B who owned 94% of petitioner's 
stock. B’s summer home was situated on land adjacent to 
the farm land but B had never mixed the expenses of the 
summer home with those of the farm. Since petitioner 
acquired the farm it had never been operated at a profit 
although a serious effort was always made to so operate the 
farm. The Board holds that petitioner is entitled to deduct 
all of its farm expenses since, on the evidence, the farm is 
not operated for recreation or pleasure. The fact that the 
farm has not been operated at a profit for many years is not 
enough to warrant the disallowance of the farm expenses.— 
Shadybrook Farm, Inc. v. Commissioner, CCH Dec. 12,426-D; 
Docket 104224. Memorandum opinion. 


Foreign Tax—Credit—Loss on Investment in Foreign Cor- 
poration.— Petitioner, a domestic corporation, made an invest- 
ment in shares of stock of a foreign corporation for the 
stipulated purpose “of obtaining necessary raw material for 
the petitioner’s domestic business.” The investment enabled 
the foreign corporation to resume mining operations and to 
supply the ore mined to petitioner. Shortly thereafter the 
mine shut down and petitioner’s investment was a total loss. 
The Board holds that the loss is a loss sustained from sources 
within the United States and in that event petitioner had 
net income from other foreign sources and accordingly is 
entitled to a credit for taxes paid to foreign countries on such 
incoine.—Ferro Enamel Corp. v. Commissioner, CCH Dec. 
12,425-E; Docket 104788. Memorandum opinion. 


Gain or Loss—Basis—Charges Deducted by Mistake in 
Prior Years.—During 1929 and 1930 the petitioner acquired 
944.29 units of “Executives’ Investment Trusts of the Em- 
ployees of the X Company” at a cost of $94,948.94. In 1938 
the petitioner sold these units for a cash consideration of 
$57,882.56. In his return for 1938 petitioner reported a capital 
net loss upon the transaction of $37,066.38. Since, however, 
the petitioner for the years 1930 to 1934, inclusive, deducted 
from gross income in his tax returns for those years net 
losses of the trusts of $10,076.10, the respondent held that 
such net losses applied to reduce the basis of the units and 
that the capital net loss of the petitioner for 1938 was only 
$26,990.28, 50 percent of which was available to the petitioner. 
The Board holds that the basis for the computation of the net 
loss is not to be reduced by the $10,076.10 net losses claimed 
for the years 1930 to 1934, inclusive, since the petitioner made 
an innocent mistake in taking the deductions in 1930 to 1934, 
and therefore they cannot be “properly chargeable to capital 
accounts.”—William George McKittrick v. Commissioner, CCH 
Dec. 12,437; Docket 105620. 46 BTA —, No. 74. 

Gross Income—When Reported—Building and Loan Asso- 
ciation Dividends.—Petitioner held shares in a building and 
loan association which had been transferred to the associa- 
tion as security for repayment of two loans. Petitioner paid 





monthly “dues” and interest at a constant rate on the principal 
The association declared dividends semi-annu- 
When 


amounts due. 
ally which were credited in petitioner’s pass books. 
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the amount of “dues” plus dividends credited equalled the 
principal amount of the loans, the loans were satisfied, and 
the association filed an information return for the total divi- 
dends credited. The Board holds that this proof is inade- 
quate to show that the dividends were actually received at 
the time of entry in the pass books. The fact that petitioner 
paid interest monthly at the fixed rate per year on the full 
amount of the debts shows that the “dues” were not applied 
in reduction of the principal concurrently with the monthly 
payments and, in the absence of indicative evidence, it would 
be unreasonable to presume that the dividends became avail- 
able to petitioner before they were applied, together with 
“dues” paid in full satisfaction of the debts.—Jacob Sittinger 
v. Commissioner, CCH Dec. 12,458-B; Docket 105029. Memo- 
randum opinion. 

Gross Income Defined—Executor’s Commissions in Excess 
of Statutory Amount Held Compensation.—Pursuant to the 
‘erms of A’s will, petitioner’s decedent, who acted as co- 
executor under A’s will, received amounts in excess of the 
statutory commissions of an executor (the will provided 5 
per cent of the principal and 5 per cent upon the annual income 
of the estate, in leu of the statutory commissions). The 
Board holds that these payments were compensation and 
not a bequest and the excess over the statutory commissions 
(the only amount questioned) was properly included in the 
income of petitioners’ decedent. Indicative of A’s intent that 
the payments be regarded as compensation for services to be 
rendered and not as a bequest were the following: (1) The 
provision is contained in a paragraph of the will separate from 
those in which various legacies and bequests were provided 
and is in the same paragraph in which the appointment of 
the executors is made; (2) the residue of the estate was dis- 
posed of in a preceding paragraph of the will; (3) there was 
no indication that the executors were to receive the amounts 
specified in the event that they failed to act as executors.— 
Estate of Henry S. Demarest, Deceased, Bank of New York and 
Frieda J. Demarest, Exrs. v. Commissioner, CCH Dec. 12,445-D; 
Docket 103894. Memorandum opinion. 

Individual Returns—Agreement as to Future Earnings.— 
Petitioner and his former wife, both living in California, 
entered into an oral agreement in 1935 whereby the wife 
received the household furnishings, a division of the savings 
deposits, part of the selling price of the house and a minimum 
income of $600 a month. A written agreement further pro- 
vided in January, 1936, that all property then held or which 
might be acquired thereafter by either party should be the 
separate property of that one and each party quitclaimed the 
same to the other. On the date the written agreement was 
signed, the wife instituted divorce proceedings. The Board 
holds that the earnings of petitioner subsequent to the date 
of the written agreement were his separate property and 
taxable to him. Petitioner’s argument that a supplemental 
agreement made in 1937 (which agreement only modified in 
minor detail the 1936 agreement) was entered into because his 
former wife still had claims to part of his earnings was re- 
jected—Jacob Walter Ruben v. Commissioner, CCH Dec. 
12,472-G; Docket 104037. Memorandum opinion. 


Loss Deduction—Rental Payments under Abandoned Lease. 
—Petitioner, who was advised by agents from whom he was 
renting an apartment that they would have no difficulty in sub- 
leasing, moved from the apartment before the expiration of 
the term of the lease. The apartment was not subleased but 
remained unoccupied and petitioner paid the rental due under 
the lease. The Board holds that this vacating of the apart- 
ment and offering of it for rental, not followed by actual 
renting, did not constitute conversion of the premises to com- 
mercial use and petitioner is not entitled to a loss under 
Sec. 23(e) of the 1938 Revenue Act.—Errol Kerr v. Commis- 
stoner, CCH Dec. 12,458-C; Docket 106172. Memorandum 
Opinion. 

Note Given for Accrued Salaries—Deductibility.—Peti- 
tioner corporation was owned by a husband and wife and 
two sons. The husband and wife were entitled to reasonable 
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salaries of $5,000 and $1,500 respectively. In 1937 these 
salaries were not paid and on February 28, 1938, petitioner, 
through its board of directors, ordered the amounts to be 
paid and at the same time authorized petitioner to issue 
promissory notes in the amount of the salaries. The Board 
holds that petitioner is not entitled to a deduction in regard 
to such salaries under Sec. 24(c), 1936 Act, as amended by 
Sec. 301, 1937 Act, since the substitution of the notes did 
not liquidate the liability of petitioner for the salaries which 
cannot be said to have been paid within the taxable year or 
two and one-half months after the close thereof—The Marria 
Transfer Co. v. Commissioner, CCH Dec. 12,459-G; Docket 
104649. Memorandum opinion. 


Personal Exemption—Head of Family—Separate Homes.— 
Prior to the taxable year, taxpayer entered into a separation 
agreement with his wife whereby he agreed to pay her $200 
per month for the support of their two children and herself. 
During the taxable year one of the children was a minor. 
Taxpayer frequently visited the home of his wife and children 
and was consulted on matters concerning the minor child’s 
welfare. Under the separation agreement he had a legal duty 
to support his wife and he was obligated under state law to 
support his minor child. It is held that taxpayer is entitled 
to the personal exemption as the head of a family under the 
1938 Act.—Carl Conrad Jensen v. Commissioner, CCH Dec. 
12,426-C; Docket 106603. Memorandum opinion. 


Trust Income—Not Taxable to Nominal Grantor.—Peti- 
tioner’s husband transferred to her certain securities with the 
verbal agreement that, upon the performance of certain con- 
ditions by him, she would establish a trust therewith, reserv- 
ing to herself a life interest. The Board, in August E. Staley, 
41 BTA 752, CCH Dec. 11,049, had held that the transaction 
whereby petitioner established the trust of the securities was 
not a gift by the petitioner but a gift by her husband and 
the gift tax was, by that decision, placed on the husband. 
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The Board now holds that Sec. 167, 1934 Act, has no applica- 
tion to a mere nominal grantor where the real grantor and 
donor is another, and, having previously demonstrated (in the 
gift tax decision) that the petitioner was not the real grantor, 
she is not taxable on income from the trust accumulated by 
the trustee under the terms of the trust instrument.—Emma 


L. Staley v. Commissioner, CCH Dec. 12,445-C; Docket 103755. 


Memorandum opinion. 


Worthless Stock—Corporate Right to Redeem after Fore- 
closure.—Petitioners owned stock in a corporation which 
owned a tract of timber land which it leased together with all 
its physical assets to another corporation. In 1935, a creditor 
foreclosed on all the property of the corporation at a time 
when the liabilities exceeded the assets and the stock there- 
fore had no value. Petitioner’s argument that the stock had 
value in 1935 after the foreclosure was not sustained since the 
petitioner in reasoning that the income received from the 
lessee would result in increasing the assets over the liabilities 
did not further reason that the timber land would suffer cor- 
responding depletion. The Board concludes that although 
the corporation had a right of redemption during 1936, the 
corporate liabilities in 1935 were greater than the fair market 
value of the assets covered by the lease and petitioner may 
not take a deduction in 1936 for worthless stock.—Donald 
A. Fraser, A. A. Snyder, Julius William Jacobson and Mildred M. 
Jacobson, Husband and Wife v. Commissioner, CCH Dec. 
12,445-H; Dockets 102652, 103702, 106282. Memorandum 


opinion. 


Bureau of Internal Revenue 


Bad Debts.—Where a debt has been charged off and de- 
ducted from gross income in a particular year and the deduc- 
tion is disallowed by the Bureau because the debt was not 
actually worthless in that year, the taxpayer is entitled to the 
deduction in the later year when its worthlessness is definitely 


ascertained.—IT 3542, 1942-13-11036 (p. 3). 


Civilian Employees at Army or Navy Bases—Verification of 
Returns.—Income tax returns of civilian employees at Army 
and Navy bases beyond the continental limits of the United 
States may not be sworn to before Army officers or officials 
of the War Department. However, such returns may be 
sworn to before certain designated officers of the Navy or 
Marine Corps in accordance with the authorization of the 
Secretary of the Navy under authority of article 69 of the 
Articles for the Government of the Navy (Title 34, U. S. 
C. A., section 1200). 

American citizens residing in regions of Newfoundland, 
where it is impracticable or financially burdensome to have 
the oath on their returns administered by a consul or an 
authorized officer of the Navy or Marine Corps, may have 
their signatures witnessed by two persons in accordance with 
the procedure adopted with regard to applications for pass- 
ports and registrations.—IJT 3546, 1942-14-11047 (p. 3). 


Earnings and Profits Reduced by Amortization.—For pur- 
poses of both invested capital and dividends, in the case of a 
corporation electing the amortization deduction as prescribed 
in section 124 of the Internal Revenue Code, as amended, the 
earnings and profits are reduced by amortization of the basis 
of emergency facilities—JT 3543, 1942-13-11037 (p. 4). 


Federal Excise Tax—Deductibility—Where the owner of a 
coin-operated amusement or gaming device pays to the occu- 
pant of the premises on which the device is located the amount 
of the tax imposed by section 3267 (a) of the Internal Reve- 
nue Code, as added by section 555 of the Revenue Act of 
1941, such owner may deduct the amount as a business expense 
for federal income tax purposes. 

The amount so received by the occupant of the premises 
constitutes additional income to him, but he is entitled to 
deduct such amount as a tax in his federal income tax return. 


The 


Tax Magazine 


May, 1942 


If the occupant of the premises is also the owner of the 
device, the tax imposed by section 3267 (a) of the Code 
may be deducted as a tax for federal income tax purposes 
in the year when paid or accrued, depending upon the method 
of accounting employed.—IT 3539, 1942-11-11024 (p. 3). 


Interest—Constructively Paid.—Interest charged by a bro- 
ker on indebtedness due him from a customer, under the 
usual type of margin account, is actually or constructively paid 
for federal income tax purposes only as the broker receives 
payments from the customer or makes collections for the 
account of the customer. Such payments may consist of 
amounts received from (a) the collection by the broker of 
dividends or interest for the account of the customer; (b) the 
sale by the customer of securities held by the broker or to 
be received by him; or (c) the deposit of cash by the customer, 

Recommended that /T 3484 (CB 1941-1, 207) be modified — 
GCM 23111, 1942-10-11010 (p. 2). 


Interest on U. S. Obligations.—Interest which accrued on 
Treasury notes of Tax Series A-1943, B-1943, A-1944, and 
B-1944, after purchase constitutes taxable income for federal 
income tax purposes, only when constructively received by 
the purchaser or his estate through acceptance of the notes 
and accrued interest thereon by a collector of internal revenue 
in payment of federal income, estate, or gift taxes. This rule 
is equally applicable whether the purchaser or his estate 
makes returns on the cash receipts and disbursements basis 
or on the accrual basis. 

Any interest realized which had accrued on the notes when 
they were purchased, and was included in the purchase price 
thereof, is not income to the purchaser or his estate but is a 
recovery of capital—IT 3538, 1942-11-11023 (p. 2). 


Loss from Sale of Residential Property—Non-deductibility. 
—A loss sustained upon the sale of residential property ac- 
quired by the taxpayer for rental purposes and so used for 
several years, but which was later occupied by him as his 
personal residence and was so used at the time of sale, is not 


deductible for federal income tax purposes.—IT 3544, 1942- 
13-11038 (p. 5). 


Reinstatement of Civil Service Employee—Interest—Non- 
deductibility—The amount designated as interest by section 
12(b) of the Civil Service Retirement Act, which is required 
to be paid by a reinstated civil service employee, is not de- 
ductible as interest paid on indebtedness under section 23(b) 


of the Internal Revenue Code.—IT 3545, 1942-14-11046 (p. 2). 


Rural Mail Carriers—Business Expense Deduction.—Rural 
mail carriers may not be allowed, for federal income tax pur- 
poses, a minimum deduction of 5 cents a mile for the use of 
their automobiles in the delivery of mail. Evidence to support 
deductions covering business expenses and depreciation with 
respect to such use is required.—IT 3451, 1942-13-11035 (p. 2). 


Taxes Paid—Deductibility—The “declared value excess- 
profits tax” (originally named “excess-profits tax”) imposed 
by section 600, Chapter 2B, of the Internal Revenue Code, as 
amended, and the similar “excess-profits tax” imposed by 
section 602 of the Revenue Act of 1938, and by section 106 
of the Revenue Act of 1935 (before and after amendment by 
section 402 of the Revenue Act of 1936), paid or accrued with- 
in the taxable year, are deductible for the purposes of com- 
puting corporation “normal-tax net income” and “excess-profits 
net-income” for taxable vears beginning after December 31, 1940, 
as well as for taxable years beginning after December 3], 
1939, but before January 1, 1941; and are also deductible for 
the purpose of computing “corporation surtax net income” 
for taxable years beginning after December 31, 1940. 

The similar “excess-profits tax” imposed by section 702 of 
the Revenue Act of 1934, and by section 216 of the National 
Industrial Recovery Act, is not deductible for the above 
mentioned purposes.—IT 3540, 1942-12-11032 (p. 2). 





1942 


of the 

Code 
rposes 
1lethod 


a bro- 
-r the 
y paid 


the 
ist of 
,er of 
») the 
Or to 
tomer, 


ied. — 


ed on 

and 
-deral 
d by 
notes 
venue 
Ss rule 
State 
basis 


when 
price 
t isa 


vility. 

ac- 
d for 
s his 
S not 
1942- 





